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JURISDICTIONAL STATEMENT

Leonard Taylor was convicted of four counts oftfadegree murder, Section
565.020,RSM02000 and four counts of armed crimaetibn, Section 571.015,RSMo
2000. He was sentenced to death on each murdet aond to consecutive life sentences
on the armed criminal action counts. This Couitrakd Mr. Taylor’s convictions and
sentencesState v. Taylqr298S.W.3d482(Mobanc2009).

After his direct appeal, Mr. Taylor timely filedRule 29.15 motion that was
amended by counsel. The circuit court denied s¢wdaims without an evidentiary
hearing and denied the remainder of the claims afteearing. Because death sentences
were imposed in the underlying case, this Courtjimdsdiction of this appeal.

Mo.Const. Art.V.,Sect.3.
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STATEMENT OF FACTS

Appellant, Leonard Taylor, was charged with founmts of first degree murder
and four counts of armed criminal action (L.F.73-4 The case proceeded to trial in
February 2008, and the following evidence was a€élduc

Late on the afternoon of December 3, 26@dmily members asked the police to
check on the welfare of Angela Rowe and her thhgldren, Alexus (11), Acgreya (6),
and Tyrese (5), at their house in Jennings, Stid.Gounty, Missouri (Tr.819-
20,838,1188-90;G.R.Dep0o49-50,5X0 doors or windows were open, so the police
entered a bedroom through the window (Tr.821-22,82%e police found the three
children, deceased and lying in a bed in the méstdroom (Tr.825,937). Police found
Angela, also deceased, covered with blankets ibhé¢deoom that they had initially
entered (Tr.826,832). Angela’s live-in boyfrieheonard Taylor, was not there

(Tr.825,828,1044;G.R.Depo50,52-3).

! Record citations are as follows: 29.15 hearingdcript (PCRTr.); 29.15 legal file
(PCRL.F.); 29.15 supplemental legal file (Supp.PCQRY. trial transcript (Tr.); direct
appeal legal file (L.F.); and exhibits admittedtat underlying trial by the State (St.Ex.
__) and by the Defense (Def.Ex. ). The transofifPerry Taylor's statement to the
police was filed in the direct appeal (PerryTrrddhe deposition of Gerjuan Rowe was
filed in the direct appeal (G.R.Depo.). Undersijueunsel will also file with this Court
the exhibits admitted at the 29.15 hearing (Mov.EX.

2 All dates concerning the time period of the crimefer to 2004.
10

149 Nd 21:2) - Z1ozZ ‘80 Aely - Mnoo awaldng - paji4 Ajjeaiuctpalg



Each victim died from a gunshot to the head (182:83,1186,1189-91). Angela
also had a graze wound to her chest and a bullehevto her left arm (Tr.1177-82).
Alexus and Acgreya had two gunshot wounds to tlael hend Tyrese had one gunshot
wound to the head (Tr. 1184-85, 1189-90).

Clues from the Crime Scene

The medical examiner’s investigator, analyzinglibdies at the scene, noted that
Angela’s body was still in rigor mortis, which tyailly occurs 10-12 hours post-mortem
and remains for 24-36 hours (Tr.1208-09). His repeluded that the air-conditioning
was set at the lowest setting and that the decsasedy temperature was very cold
(Tr.1220-21).

By the time of the autopsy, rigor mortis had pagded.209,1210). None of the
conditions typically seen in the later stages aloteposition were present (Tr.1203-
05,1213). At trial, the medical examiner opineattthe bodies would have been in the
house up to two to three weeks (Tr.1196). At armteposition, he opined that the time
of death was most likely two or three days befbmytwere discovered (Tr.1201,1206-
07,1219-20).

There were no signs of forced entry, and the hawsenot ransacked (Tr.
829,979-80). The thermostat was set on cool, laathduse was noticeably cold
(Tr.822,829,911,957-58). The odor of decompositi@as not very strong (Tr. 832-

33,834,1015-16).

11
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There were stacks of unopened newspapers in ting idom (Tr.935,952,1018).
The mail slot was full, and numerous items of magle also in the house
(Tr.821,935,952).

No officer recalled opening any mail (Tr.835,913931,1021-22,1046-47,1591).
If an officer had opened an item of mail, the staddoractice required that to be
documented (Tr.835,934,1022,1046). No report eteid that the police had opened any
mail (Tr.1581-84,1588).

Angela’s pay stub, dated and postmarked Novembewn@d found open in the
house (Tr.1581;Def.Ex.A). The earliest it coulddarrived was November 26
(Tr.1699). Angela’s phone bill, with a billing dabf November 27 and a probable
mailing date of November 29, was also found opethénhouse (Def.Ex.B,B-1;Tr.1626-
27,1625-27,1629). There was an envelope in the friom addressed to Angela and
postmarked November 22 from California (Tr.914heTetter inside contained a
message, “Is your man faithful? Eventually it@mes out. Enjoy it now because he’s
not yours” (Tr.913).

Newspapers, dated November 26, 27, 28, 29, andnbesel were found on the
front lawn (Tr.982-86,1003-04;St. Exs.56,58,59,606@). The newspapers for
November 30, December 2, and December 3 were nsideyand the police did not
check the unopened newspapers inside the houd® (8.

There was a bullet hole in a closet door framéérhaster bedroom, where the
children were found (Tr.915,987-88). A spent pectije was found on the closet floor
(Tr.987-90).

12
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Initial Statements of Witnesses regarding theirtlGsntact with the Victims

After the bodies were found on December 3, tHe@dnterviewed the victims’
family, friends, and neighbors. That evening, Aatgesister, Gerjuan Rowe, told police
that she last saw Angela the prior weekend, Nover2be8 (G.R.Depo.26,50,52-3,60-1,
73-5,83-4)° She saw Angela on November 27 when Angela canfebiiouse to lend
her fifty dollars (G.R.Depo0.26,52-3,73-5,83-4). eSjot a phone call from Angela on
November 28 at 3:00 or 4:00 a.m. (G.R.Depo.26,63-5,83-4).

Angela’s neighbor, EImer Massey, told police thatsaw Angela and the children
the weekend after Thanksgiving, November 27-281@02-03). Sometime during the
week of November 29, he noticed a light-skinnedkbliaman leave Angela’s house but
duck back inside as Elmer pulled up (Tr.1603,1610).

On December 4, the police interviewed the childsenints, Beverly and Sherry
Conley (Tr.1673,1682). Beverly stated that Alexus had called her theiptes Saturday
night, November 27 or early Sunday morning, Novena&(Tr.1672-74). Sherry stated
that she had last spoken with Alexus and AcqreytherSaturday after Thanksgiving,
November 27 (Tr.1707-08). Sherry stated that amd8y, November 28 at 10 a.m., she

spoke with Angela about plans for the upcoming Ddmer 3 weekend (Tr.1682,1708).

®The police erased the taped interview of GerjuawéRrr.919,938,1054).
* EImer did not identify Leonard as the man he sam1605-06).
> The police erased the taped interviews of Bevarty &herry Conley (Tr.919,940,

1056-57).

13
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On December 5, Angela’s friend, Kathy Barnes, pmtice that she last spoke
with Angela on November 24 at about 10:30 p.m.1(@40-41). She remembered the call
because it was the night before Thanksgiving (A1)2 Within the last few weeks of
Angela’s life, Kathy noticed that she acted strayn§€r.1239).

Tyrone Conley, the children’s father, had custofithe children during the
weekend of November 19 (Tr.838,841,847). On Mondilpvember 22, he met Angela
at a McDonald’s to return the children (Tr.841)yrdne saw a brown Capri following
Angela (Tr.844). He had met Leonard one time lzeior2001, and the driver of the
Capri looked like Leonard (Tr.844-4%)Angela was not walking straight, was acting “a
little weird,” and said that she needed to hurry§42-43).

Angela last showed up for work on November 20 (T61-62). She called in on
November 21, stating that she had been in a catlead(Tr.1163,1167). Although she
was scheduled to work on November 26, she did albbc show up (Tr.1164,1170-72).
Angela had seemed nervous and emotional in the mamth (Tr.1166).

The children went to school on November 22 and@3nere off the rest of the
week for Thanksgiving break (Tr.1228). They warposed to return to school on
November 29 but did not (Tr.1229).

Leonard Gone from November 26 Onward

Although he lived with Angela when in Missouri, lresvd had a wife, Debrene, in

California (Tr.1090,1245,1260). He traveled oftenbusiness and carried bags of

® However, Tyrone could not identify Leonard in theeitroom (Tr.846).
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merchandise (Tr.1089-90,1260). On November 2®atie6:00 a.m., Leonard knocked
at his sister-in-law Elizabeth’s door and askedafoide to the airport (Tr.1247,1258).
Elizabeth had taken Leonard to the airport on parasions (Tr.1259-60). Leonard
stated that he had been outside in his car, a @keer, since midnight (Tr.1248).
Leonard had four or five bags, more than he usuetywhen traveling (Tr.1251,1260).
Leonard came into Elizabeth’s home, put papers ped@around a box on the table in the
foyer, and asked Elizabeth to give those to hishero Perry Taylor (Tr.1277-78,1283).
After they loaded the car, Leonard threw what apgeéo be a dark, long-barreled
revolver into the sewer (Tr.1253-54,1260-61,1282).

On the way to the airport, Leonard told Elizabétht the was leaving because
people were trying to kill him and it could be tlast time she saw him alive (Tr.1255).
He warned her that she would hear things aboutlha&iwere not true (Tr.1254).
Leonard checked in for his flight at 7:45 a.m. gsine name Louis Bradley (Tr.1283).
The flight reservations for Louis Bradley had beeade the day before by Debrene
(Tr.1287).

Perry picked up the Blazer from Elizabeth’s hoaswl Elizabeth gave him the

papers wrapped around the box (Tr.869,906-07,1268)1

” In October 2004, Leonard was seen with a blagig-oarreled revolver (Tr.1096-97).
Previously, Elizabeth testified that she could identify the type of gun that Leonard
possessed on November 26 (Tr.1262-63).

8 Leonard had been using this alias for at leagirdsack as March 2004 (Tr. 1288).
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On December 7, the police searched the sewer higab&th’s home but found no
weapon (Tr.1030-31,1293-95). The sewer had bezameld on December 2, and its
contents had been taken to a dump (Tr.1295-96,130€cers searched the dump but
found nothing (Tr.1300-02).

Perry Taylor's Statements

Perry was an over-the-road truck driver with Ggifieansportation in 2004
(Tr.854,894,897,1077). Perry did not have a peenaresidence and stored his
belongings and Blazer at Angela’s home (Tr.869,888). Recently, Angela had called
him, screaming to “come get his shit” because sae going to move (Tr.1067-68).

Gainey’s GPS records reflected that Perry’s tnuak in the St. Louis area from
3:45 p.m. on November 25 (Thanksgiving Day) throbdgivember 30
(Tr.896,1065,1072-73,1285-88). After that, the truck traveled through many state
(Tr.1285-86).

On December 4, the police called Perry, who stdtatlhe was last at Angela’s
home on Thanksgiving Day, November 25, when he edhtkere to retrieve his Blazer
(Tr.1700). Later, while in Georgia, Perry was pdlfrom his truck by police, questioned

about the murders, and released (Tr.892-93,900)1058

° Perry’s cell phone records also showed that orelber 24 and 25, Perry was in
Michigan and then arrived in the St. Louis arearlah November 25 (Tr.1445-

49;St.Ex.223).
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On December 5, Perry was arrested in New Jerse§5d-56,893,1058). Perry
told the police that he went to Angela’s home omiily, November 29 to pick up his
Blazer (Tr.1597,1066). Perry said that he notedelw newspapers and knocked on the
door but received no response (Tr.1597). Whenpeaed the console of his Blazer, he
noticed a box of ammunition (Tr.1599).

After he was released, he drove his truck to Stiid,ovhere he was arrested by
police on December 8 (Tr.893-94). He was questidram 10:46 p.m. to 1:46 a.m.
(St.Ex.196A;Tr.1032,1035,1058,1068;PerryTr.154)detective told Perry, “the answers
that you [give] probably in the next fifteen or g minutes are probably going to
dictate the good portion of what happens to theategour life” (Tr.1060). At trial,

Perry testified that the statement that he gaymlice on December 8-9 was coerced and
not true (Tr.860,864-65,866,878,881-84,900-03,908).

Perry told the detectives that he did not returBttd_ouis until November 26 (the
day after Thanksgiving) (Tr.1063-64,1073). Peaijlghat he encountered bad weather
in Michigan and had to shut down the truck (Tr.1064

Perry denied any role in the murders and claimatltkonard had confessed to
him (PerryTr.9;Tr.860). He stated that he wash@nroad November 24,and Leonard
called him on his cell phone and asked to borromeyqPerryTr.15,18,110;Tr.860).

Leonard said that he needed to get away becausadialled Angela

19 perry initially told the police that the phoneldadm Leonard was a week and a half to

two weeks before Thanksgiving (Tr.1063).
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(PerryTr.15;Tr.860). Angela came at him with af&pand he could not get her off him,
so he shot her two or three times (PerryTr.15-1513;Tr.861). He needed to kill the
children because they witnessed it (PerryTr.1661-82). After Leonard hung up, Perry
repeatedly tried to call him back but got no ans{ifarryTr.16;Tr.862). Leonard called
Perry later and again confessed (PerryTr.17-1868).8

On November 24, Perry told his girlfriend, Bettyat Leonard said that he killed
Angela and the children (Tr.1079-80) He said that Angela attacked him with a knife,
so he shot her and the children (Tr.1081-82). yP&aid Leonard shot Angela once, but
she got up, so he shot her in the head (Tr.1082)November 25, Thanksgiving Day,
Perry got a call on his cell phone, while he waBetty’s house (Tr.1080-82). Perry
said, “Man, what the fuck you still doing thereTt.(L082). When he hung up, Perry told
Betty that Leonard said he was waiting for a letibeairrive from his wife and that he had
turned on the air conditioning (Tr.1083,1090).

Leonard Arrested on December 9.

On December 9, the police conducted surveillande@home of Leonard’s
girlfriend in Kentucky (Tr.1303,1305-07). The m#iobserved Leonard leave the home
by lying on the floorboard of a car (Tr.1306-OT)eonard had a parole violation warrant
for forgery and identified himself as Jason Lov@y.921,1073,1306-07,1311,1318-

19,1335-36).

1 Betty also testified that the first phone call skeeived from Perry, stating that

Leonard had confessed, was Tuesday morning, Noweh3@r.1085).
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At the time of Leonard’s arrest, the police seikeghage (Tr.921-22,1320,1324).
One of the bags contained Leonard’s glasses, wheeh later examined (Tr.922,929-
31,1249-50,1331,1342,1671). The luggage also nwddalse identifications and
pamphlets and tools to create false identificatidmsl325-30, 1341). There were also
two Greyhound bus itineraries for Jason Lovely1329).

Forensic Testing

Ten bullets, recovered from the victims and thenecgvere fired from the same
gun, which was either a .38 or .357 caliber (Tr2:4%,1150-51). A box of .38 special
cartridges, found in Perry’s Blazer, could be fifexin either a .38 or .357 (Tr.1121-
23,1153-54). A spent shell casing, found in PerBfazer, was consistent with the
boxed ammunition (Tr.1121-23,1135,1153-54,1156).

No bloody clothing was found in the luggage seiaedeonard’s arrest (Tr.1333,

1384,1386). The State conducted phenolphthalsts ts 42 items from the luggage (Tr.

1379-80). Only two, the glasses and a watch,dgatesumptively positive for blood
(Tr.1374-75,1387). Nothing was visible on thesen$, and the presumptively positive
result on the glasses was a “weak reaction” (Ti5137,1391,1392-96). Confirmatory
testing on the watch showed that the substancenatasiood (Tr.1388). No
confirmatory testing was done on the glasses;adlstONA testing was done (Tr.
1378,1380,1398,1467-68). The sample was minisouecontained two or more partial
DNA profiles (Tr.1467-68,1479-80,1500, 1505). Tdmemist could not exclude Angela
as a donor (Tr.1468,1509). That partial profilpegred in 1 in 12,930 in the African-
American population (Tr.1469). The chemist coubd confirm it was Angela’s DNA
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(Tr.1468,1499,1501,1503). Even if Angela’s DNAgauld have been saliva, skin, or
hair, and not blood (Tr.1487,1503).

Phone Records

At trial, the State called Cathy Herbert, who watker Charter Communications
and provided Charter’s records of Angela’s landtelephone, which reflecteall
outgoing calls and some, but not all, incomings@llr.1509-13,1516,1550-
51;St.Ex.220). The prosecutor created severahgripm the Charter records. State’s
Exhibit 215 showed the calls from Angela’s numlzecheck her own voicemail, and
those voicemail calls stopped on November 25 (P2184;St.Ex.215). State’s Exhibit
217 showed two calls from Angela’s landline to @arj’'s number on November 24 and
none thereafter (Tr.1524-25;St.Ex.217).

State’s Exhibit 218 showed three calls on Noven2ieirom Angela’s landline to
Aunt Beverly’s numbers and none afterwards (Tr.23@8h State’s Exhibit 219 showed
the calls between Angela’s number and Aunt Shenyimbers; there were two calls on
November 13 and a final call on December 3 (Tr.}526

State’s Exhibit 213 showed outgoing calls from Alagenumber from November
24 at 8 a.m. through December 4 (Tr.1527-28). &Reere nine outgoing calls on
November 24, and those calls were made to Valerr&d3(2), Perry Taylor (5), and

Southwest Airlines (2) (Tr.1528-243.

12v/alerie Burke was an old friend of the Taylors 867).
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State’s Exhibit 212 showed outgoing calls from Alagelandline from November
1 through December 4 (Tr.1521-22;St.Ex.212). F8oB® a.m. on November 25 through
November 29 at 8:54 a.m., there were only callwéoding to voicemail on Angela’s
landline (Tr.1530). There were no outgoing cafid ao incoming calls that Charter was
aware of (Tr.1530-31).

The only calls reflected on Angela’s landline retprbetween the final outgoing
call to Perry on November 25 at 9:41 a.m. and itred fncoming call at 6:18 p.m. on
December 3 were calls going into voicemail exceptalls highlighted yellow (Tr.1531-
33). The “yellow” calls were records of incominglls to Angela’s landline, provided to
Charter by another carrier for internal billing pases (Tr.1523-24,1532). Charter did
not have all information about those “yellow” cak® it was not known whether the
incoming call was answered or went to voicemailX$82-33,1537-38).

Ms. Herbert went through each of the “yellow” sadind opined that each of those
calls, except for one call, likely went into voicain(Tr.1533-38). Ms. Herbert opined
that the call preceding each “yellow” call was atjpm of that same call that went to
voicemail (Tr.1533-38). Ms. Herbert opined tha tlyellow” calls went to voicemail,
because (after she reformatted the records) tregidnrof the “yellow” call provided by
the other carrier was virtually the same as thatun of the preceding call that went into
voicemail (Tr.1534-37,1553).

Ms. Herbert provided the above explanation as th égellow” call and

preceding call, except as to the “yellow” call oovember 29 at 8:56 a.m. (Tr.1534).
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Ms. Herbert testified that because that “yellowll caly had a duration of “0,” the call
would not have been answered (Tr.1534).

During cross-examination, Ms. Herbert testified ttae originally provided
Charter records for Angela’s landline, DefendaBthibit LL, to the defense in January
2007 (Tr.1539;Def.Ex.LL). A couple of weeks befdine trial in February 2008, she
reformatted and corrected the durations of thel6y€l calls from the outside carriers
and created a new set of records using newer egumipfir.1540,1553;Def.Ex.LL;
St.Ex.220). The original Charter records providéterent information regarding the
durations of the “yellow” incoming calls than thdarmation contained in the later
Charter records, which were used by the StateahiTir.1541;St.Ex.220;Def.Ex.LL).

She reformatted the records, which corrected tiatans of the following
“yellow” incoming calls:

= November 29 at 8:56 a.m., from 27 seconds to Orek;o

= November 29 at 6:59 p.m., from 12 seconds to 9rsis;0

= November 29 at 8:51 p.m., from 1 minute, 33 secoo®® seconds;

= December 1 at 9:37 a.m., from 7 seconds to 1 mi@sseconds;

= December 1 at 7:29 p.m., from 29 seconds to 6 sksgon

= December 3 at 8:34 a.m., from 1 minute, 13 sectm8sseconds.
(Tr.1544-47;St.Ex.220;Def.Ex.LL). The records alstiected that the duration of a
yellow incoming call on November 24 at 8:05 p.mswaanged from 1 minute, 14

seconds to 0 seconds (St.Ex.220;Def. Ex.LL).
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The State called Dan Jensen, a records custodi&pfont Nextel (Tr.1410). He

brought into court call detail records, which isvrdata directly from the phone switch,

for Leonard’s cell phone and Perry’s cell phone1#t1-12,1566;St.Exs. 223, 224,260).

He also brought into court the billing records &erjuan’s cell phone
(Tr.1412,St.Ex.252). These records were admitiemlevidence without defense
objection (Tr.1412).

The Sprint records captured all outgoing and inconaalls in the network (Tr.
1415). Gerjuan’s records indicated what numberdshled when making outgoing calls
but did not indicate the number for calls comingin1451-52,1453-54). Rather,
Gerjuan’s records reflected an incoming call onhthe designation “incoming”
(Tr.1450-51). On November 23, Gerjuan’s cell chkengela’s landline seventeen times
(Tr.1426). From November 24 through December &ehvere no outgoing calls from
Gerjuan’s cell to Angela’s landline (Tr.1426).

Mr. Jensen testified that there was one outgoifigroan Leonard’s cell phone to
Angela’s landline on November 22 and none thereéfte1429). There were no phone
calls at all from Leonard’s cell to Angela’s lan#iafter November 23 (Tr.1429-31).

The phone records showed the following phone dalighg the late night of
November 23 and the early morning of November 24:

B Leonard’s cell called his wife, Debrene’s numbet&tl5 p.m. and 11:23 p.m.,
and the calls lasted 52 seconds and 60 seconds;

B Leonard’s cell called his mom, Jessie Bland’s nunalbd 1:23 p.m., and the call
lasted 18 seconds;
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Leonard’s cell called Perry’s cell at 11:24 p.nmd dhe call lasted approximately
11 minutes;

Leonard’s cell called Jessie’s number at 11:35,pand the call lasted
approximately 8 minutes;

Perry’s cell called Leonard’s cell at 11:42 p.nm¢ldhe call lasted approximately 9
minutes;

Debrene’s number called Leonard’s cell at 11:45. pamd the call lasted
approximately 6 minutes;

Leonard's cell called Perry’s cell at 12:05 a.mnd ¢he call lasted approximately
10 minutes;

Debrene’s number called Leonard’s cell at 12:07.,camd the call lasted
approximately 10 minutes;

Jessie’s number called Perry’s cell at 12:47 aamd, the call lasted approximately

5 minutes.

(Tr.1431-35,1437-38,1440-42;St.Exs.223,224,26@thBebrene and Perry called
Leonard other times during the late night of Noven®3 and early morning of

November 24, and some of the other calls were do{fte 1448;St.Exs.233,234,236,237).

Angela and Gerjuan’s records also reflected thewiehg calls during the late

night of November 23 and the early morning hourslofember 24:

B Gerjuan’s cell called Angela’s landline at 11:5ehp.and the call lasted

approximately 10 minutes;
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B Angela’s landline called Gerjuan’s cell at 12:2tha.and the call lasted 6 minutes
and 9 seconds.
(St.Exs.220,252).

Leonard and Perry’s cell phone records also shdthedbllowing calls between
Leonard, Perry, Jessie, and Debrene on Decemltieg 8ay that the bodies were
discovered:

B Perry’s cell called Leonard’s cell at 4:45 pXhand the call lasted 21 seconds;
B Perry’s cell called Leonard’s cell at 4:46 p.m.ddhne call lasted 25 seconds;
B Leonard’s cell called Debrene’s number at 6:28 pamd the call lasted less than

3 minutes;

B Perry’s cell called Jessie’s number at 7:05 p.nd, the call lasted approximately

3 minutes.

(Tr.1435-39,1443-44;St. Exs.223,224,235,238,242,260

At trial, two defense withesses deviated from tivatral statements to the police,
after considering the Charter records. The defealed Beverly Conley, the children’s
aunt, who testified that Alexus called her late emening (Tr.1673). Beverly told the

police that the call occurred at approximately matihon November 27 (Tr.1674).

'3 Leonard’s cell phone records reflected the Easfeme Zone of 5:45 p.m. and 5:46
p.m. on December 3, but undersigned counsel haglied the Central Time Zone time
here (4:45 p.m. and 4:46 p.m.) and throughoutlihef, unless otherwise designated

(Tr.1436-37;St.Ex.283).
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Later, after Beverly spoke to the prosecutor’'sceffand viewed the Charter
Communications records of Angela’s landline, staized that she was mistaken about
the date of Alexus’ phone call (Tr.1674-77). Tiearter records indicated that the last
call between her number and Angela’s landline wablovember 21 (Tr.1677).

The defense also called Sherry Conley, another(@urit680). Before trial, she
saw the Charter records and State’s Exhibit 21%;his a graph of calls made to and
from Angela’s landline (Tr.1691-92). Accordingttee records, no calls were made to or
received from Sherry’s number and Angela’s landbeéveen November 26-30
(Tr.1691-92). Based on the records and the grapérry disavowed her prior statement
that she had talked to the victims on Novembert¥28 (Tr.1691-92).

The jury began deliberations at 7:17 p.m. and netdiiguilty verdicts on all counts
at11:51 p.m. (Tr.1783,1785;L.F.1186-1209).

The Penalty Phase

In the penalty phase, the State presented eviderabacling a certified copy of the
conviction, that Leonard raped his stepdaught@0®0 (Tr.1806-09). The State also
introduced a certified copy of the convictions,gutent, and sentence for: 1991
possession with intent to distribute; 1992 forcitalpe; and 2001 forgery and stealing
(Tr.1802-05,1809). The State also presented vichpact testimony from three relatives
(Tr.1810-18).

Mitigation evidence included a stipulation thabbard was a respectful inmate
who had earned placement in the honor dorm thrgagll behavior and a good work
ethic; he was respectful and had few rule violatifrr.1821-22;Def.Ex.RR).
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The jury recommended death for the first degreederucounts, and the court
imposed death on those counts (Tr.1851,1859-6£&;1410-14). The court imposed
consecutive life sentences on the armed crimin@mcounts (Tr.1861;L.F1410-14).
This Court affirmed Leonard’s convictions and desghtences on the direct appeal.
State v. Taylqr298S.W.3d482(Mo.banc2009).

29.15 Proceedings

Appointed counsel filed a motion for the State isclbse any Charter
Communications disclaimer in its possession (PCR%r.PCRL.F.2,30-36). The
prosecutor stated that Charter did not providedisglaimer or information that its
records did not reflect all outgoing calls (PCRTT7;®CRL.F.37).

Mr. Taylor’s timely-filed Amended Motion includedatms challenging the
accuracy and reliability of the Charter and Sppimbne records, claims that trial counsel
failed to adduce additional evidence during thdtgunase, and claims that counsel failed
to object during the voir dire and guilt phase rigsaargument (PCRL.F.38-227). The
Court held a hearing on two claims related to theng records and denied other claims
without a hearing (PCRL.F.276).

At the hearing, Christopher Avery, Senior CounselG@harter, testified that
Charter began its landline telephone service @neice provided to Angela) in the St.
Louis area in the summer of 2004 (PCRTr.89-91)thattime of the hearing in 2011,
Charter included a standard disclaimer in resptmsecords requests for call detail
records (PCRTr.92-3;Mov.Ex.11). That disclaimeviaés that Charter “...DOES NOT
keep or have records for every incoming or outgaiaidymade or received by our
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telephone subscribers. The absence of a recoagarticular call(s) on the attached log
does not mean that such call(s) was not made...”v(&011). Charter began using that
disclaimer in 2009 (Mov.Exs.11,12;PCRTr.93).

At some point after June 2005 and before March 2806 at the time of the trial
in February 2008), Charter routinely included srigssponse letter for telephone records,
the following disclaimer language:

Please be aware that Charter’s billing records fndricth the above
information is obtained are subject to human esrat Charter cannot

always guarantee the accuracy of such records. skould not rely solely

on this information and should always independecityoborate the

information Charter provides you with other infotina you have

concerning the identity of the individual.

(Mov.Ex.12;PCRTr.95-6). Charter used the disclailarguage to make clear to the
requesting party that Charter’s records may corggiors or omissions (PCRTr.96).

From 2005 through 2008, if an attorney had askedAMery whether Charter
guaranteed the accuracy of its telephone recortty any disclaimer language used by
Charter, he would have told them that Charter adm¢guarantee the accuracy of its
records and would have provided them with the sslédisclaimer language (PCRTTr.
97). He would have been available to testify atttial in February 2008 (PCRTr.97-8).

Cathy Herbert, the Charter records custodian wsiified at trial, testified that
she was aware that Charter used disclaimers anubtliguarantee one hundred percent
accuracy of its records (PCRTr.38-9).
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At the time of the trial, Ms. Herbert believed ttfa¢ Charter records containaid
outgoing calls (PCRTr.82). At the post-convictioearing, Ms. Herbert compared the
Charter records for Angela’s landline with the 8precords for Perry and Leonard’s cell
phones (PCRTr.48-9;Mov.Exs.2,2A,7,8;St.Exs.220,228). Ms. Herbert then testified
at the hearing, contrary to her trial testimonwtthhere is obviously a discrepancy, and
it is possible that one or the other [record] cdagdincorrect or not contain all [phone
calls]” (PCRTr.41-53;Tr.1512-13,1516,1521-22,1524-
31;Mov.Exs.2,2A,5,6,7,8;St.Exs.218,219, 220,223,2@d). Specifically, Ms. Herbert
acknowledged that certaoutgoingphone calls made from Angela’s Charter landline
appear on the Sprint records of Perry and Leonaellgphones that received the call (as
an incoming call), butlo not appear on the Charter landline recoetsan outgoing call
(PCRTr.41-53;Mov.Exs.2,2A,5,6,7,8;St.Exs.218,210,223,224,260). Those calls are
as follows:
B A-1, Sprint record of Leonard Taylor’s cell showitvgp calls received from
Angela’s landline on November 22 at 7:55 a.m. abd a.m.

B A-2, Charter record of Angela’s landlinegt showing the two outgoing calls
underlined on A-1.

B A-3, Sprint record of Leonard Taylor’s cell showitvgp calls received from
Angela’s landline on November 23 at 10:22 p.m. 3027 p.m.

B A-4 and A-5, Charter record of Angela’s landlinet showing the two

outgoing calls underlined on A-3.
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B A-6, Sprint record of Perry Taylor’s cell showingall received from
Angela’s landline on November 24 at 4:53 p.m. Basiéme Zone.
B A-7, Charter record of Angela’s landline, not shogvihe outgoing call
underlined on A-6 (either at 3:53 Central Time b4:8&3 Eastern Time).
(SeeAppendix A-1-A-7;PCRTr.49-53;St.Exs.220,223,224 . 260v.Exs.2,2A,7,8). The
above calls occurred between November 22 and Demeglthe time period charged
(L.F.54-57,1133,1138,1143,1148).

Had trial counsel asked Ms. Herbert to examineSgent records of Perry and
Leonard’s cell phones and compare those recordstigt Charter records, she would
have done so (PCRTr.48). She would have testifi¢dal that “there is obviously a
discrepancy” and, evidently, the Charter recordsndit contain all outgoing calls
(PCRTT.53-4,88).

At the hearing, Ms. Herbert also compared the €haecords of Angela’s
landline with the Sprint record of Gerjuan’s callmber (314-517-1270) (PCRTr.54-
66;Mov.Exs.2A,9;St.Exs.220,252). When Gerjuanismeone records (314-517-1270)
reflected an outgoing call to Angela’s landline43395-1512), the Charter landline
records reflected an incoming call from a differeamber (314-878-1575) (PCRTr.56-
65). This happened for seventeen cé@lseAppendix A-8-A-
15;Mov.Exs.2A,9;St.Exs.220,252).

Had trial counsel asked Ms. Herbert to compareSirent record of Gerjuan’s cell
phone with the Charter record of Angela’s landlsige would have done so (PCRTr.66).
She would have informed the jury that the Chaseprds, on seventeen occasions,
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showed an incoming call different from the actuainber calling Angela’s landline
(PCRTr.66).

In addition, certain outgoing phone calls madenfidngela’s landline to
Gerjuan’s cell are not reflected on the Sprint rdas an “incoming” call (PCRTr.66-
9;Mov.Exs.2A,9;St.Exs. 220,252). According to theords, that occurred seven times
(SeeAppendix A-16-A-21; Mov.Exs.2A,9;St.Exs.220,25N1s. Herbert testified that
she would have been willing to make the above coispa at trial and that the Sprint
record for Gerjuan’s cell number did not refledtiatoming calls (PCRTr.69-70).

Ms. Herbert also testified at the post-convict@aring regarding the changes in
durations of the “yellow” incoming calls provideg butside carriers (PCRTr.74-79).
When the information from the outside carriers cam€harter, it was not in a readable
form until the records were formatted by Charte€iHr.74-75). She determined that
the durations of incoming calls provided by othamiers had been improperly formatted
in the initial set of Charter records (PCRTr.74M6y.Ex.2A;St.Ex.220). She did not
recall how she found the errors but believed thatrsticed that “the time was way off”
(PCR Tr.75-76). After she found the errors, shrethe records through “probably 12
times after that” to make sure it was correct (PCRI-76).

She was asked why the initial records were imptggermatted and how she was
able to change that (PCRTr.75-76). She respontigte format that that duration is
sent electronically ...by another carrier are infeedent format when they get to us, that
could not use the same algorithm that was usedrtodt the Charter durations” (PCRTr.
76). She testified previously at a pre-trial depas that she was unable to determine
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how the program that she used to format the neardsanade the determination of the
duration of the phone calls from the outside cesr(CRTr.77).

Post-conviction counsel also called Dan JensenSpirint Nextel records
custodian, who testified at the trial (PCRTr.100)t. Jensen testified at trial that the
Sprint call detail records of Perry and LeonardhB phones captured all incoming and
outgoing calls in the Sprint network (PCRTr.1041115;St.Exs.223,224).

Mr. Jensen testified at trial that Sprint’s bitjinecords for Gerjuan’s cell phone
did not indicate the telephone number for inconaatls but rather designated them

merely as “incoming” (PCRTr.104;Tr.1451-52;St.EX225He was not asked at trial

whether the word “incoming” would show up every¢igsomeone called her cell number,

but testified initially at the post-conviction heag that “that’s exactly how it works”
(PCRTT.105).

After comparing Charter’s records with Sprint'seeds, Mr. Jensen testified (as
Ms. Herbert had) that certain outgoing calls madeafAngela’s landline to Gerjuan’s
cell are not reflected on the Sprint records asdming” calls (PCR Tr.112-
15;Mov.Exs.2A,9;St.Exs.220,252;A-16-A-21).

Mr. Jensen also agreed that when Gerjuan’s cididcAngela’s landline, the
Charter records showed a different incoming nuniB&RTr.111-12).

Mr. Jensen compared the Charter records of Angi&adline with the Sprint call
detail records of Leonard’s cell (PCRTr.106-08;Mexs.2A,7). Like Ms. Herbert, Mr.

Jensen acknowledged that the Sprint record of Bethy and Leonard’s cell phones
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showed incoming calls from Angela’s landline andte Charter record of Angela’s
landline did not show corresponding outgoing c@l€RTr.106-10;Mov.Exs.2A,7,8).

Mr. Jensen compared Perry and Leonard’s Sprihpkene records
(PCRTr.116). Perry’'s record showed an incomingfoam Leonard’s cell on November
24 at 1:05 a.m., Eastern Time, but Leonard’s redaddhot show a corresponding
outgoing call (PCRTr.116;Mov.Exs.7,8;A-22-A-25n dddition, Perry’s record showed
an outgoing call to Leonard’s cell on November £9:40 a.m., but a corresponding call
was not reflected on Leonard’s record (PCRTr.11&Mrs.7,8;A-22-A-25). Mr. Jensen
explained that Sprint does not guarantee one hdmrecent accuracy of its records
(PCRTr.117).

Mr. Jensen would have been willing to make the abmmparisons and would
have testified at trial as he did at the hearir@RPr.110-11,112,116,117).

Trial counsel, Bevy Beimdiek, Karen Kraft and Rdb&/olfrum, testified that
they were noaware that the Charter records did not show ati@ing calls and, as such,
were not aware that Ms. Herbert’s testimony thatGharter records showatl outgoing
calls was false (PCRTr.142-43,179,194). If theg kiaown, they would have brought
that out at trial (PCRTr.143,166,179-80,194).

If the Charter records did not show all outgointis;éhe records were not reliable
to prove calls not made (PCRTr.168,184). FurtAry,inaccuracies or omissions of the
Charter records would have also aided the defdesmuse “the records gave us
problems with some of the other testimony that weded from people such as Beverly
Conley, Sherry Conley, ...and Gerjuan Rowe” (PCRT2-88). When the Charter
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records were discussed among the team membersparation for trial, the attorneys
viewed those records as being devastating (PCRT,4668,180).

The trial attorneys were also not aware that oesEen occasions Gerjuan’s
number showed up as a different incoming numbeCloarter’'s records of Angela’s
landline (PCRTr.144,180,195-96). Rather, AttorBeymdiek believed at the time of
trial that the calls from Gerjuan to Angela werstjoot showing up on the Charter
records (PCRTr. 144). Provided with the new infation that Gerjuan’s number
appeared as a different incoming number on Chartecords, Beimdiek nevertheless
believed that it was more advantageous to argué¢ steabelieved at the time of trial
(PCRTr.145,163). However, Attorney Kraft testifigndit they would have cross-
examined Ms. Herbert about the fact that Gerjuanimber appeared as a different
number on the Charter records (PCRTr.180).

The trial attorneys were not aware that Sprinttords for Gerjuan’s cell did not
indicate an “incoming” for every time she was gejtan incoming call, such that there
were times that Angela’s landline record indicateat she had made an outgoing call to
Gerjuan’s cell number but there was no correspantincoming” on Gerjuan’s records
(PCRTr.146,181,196-97). If they had known, thewiddave brought that out at trial
(PCRTT.146,181).

The trial attorneys were not aware that there wesnces when Perry’s record
indicated calls to or from Leonard’s cell and theses not a corresponding call reflected
on Leonard’s records (PCRTr.146,181,197). Thearatgs would have brought that out
at trial (PCRTr.146-47,181-82).
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The trial attorneys were not aware that Charterleyag disclaimer language
regarding its records and did not guarantee theracy of its records (PCRTr.147-48,
182,198). Had they known that, they would haveught that out at trial (PCRTr.148-
49,182,198).

Attorney Beimdiek did not recall having any kindaafmission from the Sprint
records custodian that Sprint could not guarariteetcuracy of its records
(PCRTr.149). If she had known, she would have eddwsuch evidence at trial
(PCRTT.149).

If trial counsel had known of the issues with tHe@er and Sprint records, they
would have considered objecting to the admissiahuse of the records at trial
(PCRTr.150,184-85).

Counsel also testified that approximately five webkfore trial, the prosecutor
called and indicated that the Charter represemtditad created a new set of records
(PCRTr.136,176-77,191-92). The trial attorneysrbtirecall any discussion about
challenging or objecting to the second set of Gradcords or Ms. Herbert's testimony
regarding the change in the durations of the “yelloalls (PCRTr.138,178, 193).

The hearing court denied Leonard’s claims (PCRI28-84)!* This appeal

follows (PCRL.F.356-58).

 The specific findings of the hearing court anditididal facts and evidence, related to

the post-conviction claims, are set forth in thgéments of this Brief.
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POINT |

The hearing court clearly erred in denying Appellart’s claim regarding
omissions and inaccuracies in the telephone recordsecause 1) counsel failed to (a)
adequately examine the records, (b) cross-examinled records custodians regarding
omissions and inaccuracies in the records, and (e)icit that Charter and Sprint did
not guarantee the accuracy of its records, and 2hé Charter records custodian
testified falsely that the Charter records of the ictims’ telephone containedall
outgoing calls, thereby violating Appellant’s rights to due process, a fair trial, the
effective assistance of counsel, and to be free finccruel and unusual punishment, as
guaranteed by the U.S. Constitution, Amends.5,6,8}1and Missouri Constitution,
Art.1,Secs.10,18(a),21, in that the jury did not har that the Charter records did not
include all outgoing calls, the Sprint records dichot contain a complete record of all
calls made, the Charter records sometimes reflectemdifferent number than the
actual incoming number, and Charter and Sprint didnot guarantee the accuracy of
its records. Appellant was prejudiced, because:he State used the phone records to
prove callsnot made (when the records were not reliable for that prpose); the State
used the records to discredit defense witnessesitial statements concerning their
last phone contact with the victims; and the jury elied on false testimony in
reaching its verdicts. But for the false testimonyand counsel’s failures concerning
the records, there is a reasonable probability of different outcome of the trial.
Gill v. State 300S.W.3d225(Mo.banc2009);
Driscoll v. Delqg 71F.3d701(8Cir.1995);
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Sanders v. Sullivar863F.2d218(¥Cir.1988):;
Durley v. Mayo 351U.S.277(1956);
U.S.Const.,Amends.V,VI,VIII,XIV;
Mo.Const. Art.l,Secs.10,18(a),21;

Rule 29.15.
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POINT I

The hearing court clearly erred in denying Appellart’s claim that trial
counsel was ineffective for failing to object to:1) the admission of the Charter and
Sprint phone records; and 2) the Charter records catodian’s testimony regarding
her change of the durations of the “yellow” incomirg calls, which data was collected
and recorded by outside carriers, and her opinionhat those incoming calls went
into voicemail, because this denied Appellant higghts to the effective assistance of
counsel, due process and freedom from cruel and usual punishment, as
guaranteed by the U.S. Constitution, Amends.5,6,8}1and Missouri Constitution,
Art.1,Secs.10,18(a),21, in that: 1) Charter and Sint’'s computer systems were not
shown to produce accurate results and the recordsustodians testified at the post-
conviction hearing that Charter and Sprint did not guarantee one hundred percent
accuracy of their records; and 2) the Charter recods custodian was not sufficiently
familiar with the outside carriers’ practices to reformat and interpret the outside
carriers’ data. Leonard was prejudiced because: )lthe State used the Charter and
Sprint records to prove callsnot made (when the records were not reliable for that
purpose); and 2) the State used the Charter recordsustodian’s testimony and
opinion about the “yellow” incoming calls to arguethat those calls went into
voicemail (as the victims had been killed).
State v. Dunn7S.W.3d427(Mo.App.,W.D.1999);
Cach, LLC v. AskemB58S.W.3d58(Mo.banc2012);
State v. Reynoldg46N.W.2d837(lowa2008);
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State v. Daniels179S.W.3d273(Mo.App.,W.D.2005);
U.S.Const.,Amends.V,VI,VIII,XIV;

Mo.Const. Art.l,Secs.10,18(a),21;

Section 490.680,RSM02000;

Rule 29.15.
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POINT 1l

The motion court clearly erred in denying a hearingon Appellant’s claim that
counsel was ineffective for failing to adduce, thragh cross-examination of State
witnesses, favorable evidence from the phone reas, including evidence: 1) to
impeach Betty Byers’ testimony that Perry Taylor wa at her home on Thanksgiving
and told her that Appellant confessed; 2) that thes was a phone call to Southwest
Airlines on November 23, 2004 (and calls attributale to the victims were made after
that); and 3) that, according to Charter’s recordsof the victims’ landline, there was
no call to or from Appellant from October 17-Novemter 5, a twenty-day period of
time, because this denied Appellant due processfair trial, effective assistance of
counsel, and subjected him to cruel and unusual pushment, U.S. Const.,
Amends.5,6,8,14; Mo. Const., Art. I, Secs.10,18(2], and Rule 29.15(h), in that the
amended motion alleged facts, not conclusions, thantitled Appellant to relief,
namely that counsel unreasonably failed to adducevelence favorable to the
defense, which prejudiced Appellant, in that the eldence would have impeached
Byers’ testimony and would have shown that inferenes the State drew from the
phone records were not warranted.
Black v. State151S.W.3d49(Mo.banc2004);
Coleman v. Staf56S.W.3d151(Mo.App.,W.D.2008);
U.S.Const.,Amends.V,VI,VIII,XIV;
Mo.Const. Art.l,Secs.10,18(a),21;
Rule 29.15.
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POINT IV,

The motion court clearly erred in denying a hearingon Appellant’s claim that
counsel was ineffective for failing to object to:1) the prosecutor’s statement during
voir dire that the panel members could have a leatowards the death penalty where
children were killed; and 2) the prosecutor’s closig argument that the phone
records did not support Gerjuan’s testimony that ste spoke with Angela on
November 28, because this denied Appellant due press, a fair trial, effective
assistance of counsel, the right to a fair and impaal jury, and subjected him to
cruel and unusual punishment, U.S. Const., Amends&8,14; Mo. Const., Art. |,
Secs.10,18(a),21, and Rule 29.15(h), in that the andled motion alleged facts, not
conclusions, that entitled Appellant to relief, nanely that: 1) the prosecutor’s
statement during voir dire misstated the law; and 2the prosecutor’s closing
argument commented on evidence that had been excled at the State’s request.
The motion also properly alleged prejudice, in thathe prosecutor’s improper
comments resulted in a substantial deprivation of Apellant’s right to a fair trial.
State v. Clark981S.W.2d143(Mo.banc1998);

State v. Wacaser94S.W.2d190(Mo.banc1990);

State v. Hammond8651S.W.2d537(Mo.App.,E.D.1983);
U.S.Const.,Amends.V,VI,VIII,XIV;

Mo.Const. Art.l,Secs.10,18(a),21;

Section 494.470,RSMo02000;

Rule 29.15.
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ARGUMENT |

The hearing court clearly erred in denying Appellart’s claim regarding
omissions and inaccuracies in the telephone recordsecause 1) counsel failed to (a)
adequately examine the records, (b) cross-examinled records custodians regarding
omissions and inaccuracies in the records, and (e)icit that Charter and Sprint did
not guarantee the accuracy of its records, and 2hé Charter records custodian
testified falsely that the Charter records of the ictims’ telephone containedall
outgoing calls, thereby violating Appellant’s rights to due process, a fair trial, the
effective assistance of counsel, and to be free finccruel and unusual punishment, as
guaranteed by the U.S. Constitution, Amends.5,6,8}1and Missouri Constitution,
Art.1,Secs.10,18(a),21, in that the jury did not har that the Charter records did not
include all outgoing calls, the Sprint records dichot contain a complete record of all
calls made, the Charter records sometimes reflectemdifferent number than the
actual incoming number, and Charter and Sprint didnot guarantee the accuracy of
its records. Appellant was prejudiced, because:he State used the phone records to
prove callsnot made (when the records were not reliable for that prpose); the State
used the records to discredit defense witnessesitial statements concerning their
last phone contact with the victims; and the jury elied on false testimony in
reaching its verdicts. But for the false testimonyand counsel’s failures concerning

the records, there is a reasonable probability of different outcome of the trial.
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The bodies of Angela Rowe and her three childrerevi@und on December 3,
2004 at approximately 5:30 p.m. (Tr.820,825-27he Tate they were killed was
unknown (Tr.1196,1202,1206). It was undisputed ltle@nard, Angela’s live-in
boyfriend, left the St. Louis area the morning @Mdmber 26 and did not return until
after his arrest (Tr.1287-88;PCRTr.158,169,188,20D- The State argued that Leonard
killed the victims before he left on November 26ddhe defense argued that the victims
were still alive on November 26 (Tr.1732,1734,11348,1773,1779).

The Phone Records Evidence at Trial

The Charter Records

The State called Cathy Herbert, a records custddia@harter Communications
(Tr.1509-10). She testified that the records fagé&la Rowe’s landline reflectexdl
outgoing calls and some, but not all, incoming@llr.1511-13,1516,1550-
51;St.Ex.220). The prosecutor created severahgrapm the Charter records. State’s
Exhibit 215 showed the calls from Angela’s landlinecheck her own voicemail, and
those voicemail calls stopped on November 25 (P2134;St.Ex.215). State’s Exhibit
217 showed two calls from Angela’s landline to &ister, Gerjuan Rowe’s number on
November 24 and none thereafter (Tr.1524-25;StEY.2Because the Charter records
of Angela’s landline did not catch all incominglsathere could have been calls from
Gerjuan’s number to Angela’s landline without app&gaon the Charter records
(Tr.1551-52).

State’s Exhibit 218 showed three calls on Novenieirom Angela’s landline to
Beverly Conley’s numbers and none afterwards (T5186). State’s Exhibit 219
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showed the calls between Angela’s landline andr@l@onley’s numbers; there were
two calls on November 13 and a final call on Decen®(Tr.1526).

State’s Exhibit 213 showed outgoing calls from Alagelandline from November
24 at 8 a.m. through December 4 (Tr.1527-28). @kesre nine outgoing calls on
November 24 to Valerie Burke (2), Perry Taylor @)d Southwest Airlines (2)
(Tr.1528-29)°

State’s Exhibit 212 showed outgoing calls from Alagelandline from November
1 through December 4 (Tr.1521-22;St.Ex.212). F&0B0 a.m. on November 25 through
November 29 at 8:54 a.m., there were only callw&oding to voicemail on Angela’s
landline (Tr.1530). There were no outgoing cafid ao incoming calls that Charter was
aware of (Tr.1530-31).

The Charter records included incoming calls thaieweghlighted yellow; these
records were provided to Charter by another cafoieinternal billing purposes
(Tr.1523-24,1532). The only calls reflected on @farter records, between the final
outgoing call to Perry on November 25 and the finebming call on December 3 were
calls to voicemail except six calls highlightedlgel (Tr.1531-33). Ms. Herbert went
through each of the six “yellow” calls and opinedtteach likely went into Angela’s
voicemail, except one with a duration of “0” (Tr3%38).

At trial, two defense witnesses deviated from tivatral statements to the police

after considering the Charter records. Beverlyl@&prthe children’s aunt, testified that

>valerie Burke was an old friend of the Taylors 867).
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Alexus called her late one evening (Tr.1673). Bluveld the police that the call
occurred at approximately midnight on NovemberR71(674). Later, after Beverly
spoke to the prosecutor and viewed the Charterdscshe believed she was mistaken
about the date of Alexus’ phone call (Tr.1674-7Mhe Charter records indicated that
the last call between her number and Angela’s Inaadivas on November 21 (Tr.1677).

Sherry Conley, another aunt, testified that shetb@iCharter records and State’s
Exhibit 219, a graph of calls made to and from Aagdandline (Tr.1680,1691-92).
According to the records and graph, no calls weadarto or received from Sherry’s
numbers and Angela’s landline between November@6F81691-92). Therefore,
Sherry disavowed her prior statement that she &ladd to the victims on November 27
and 28 (Tr.1691-92).

The Sprint Records

The State also called Dan Jensen, a records casttati Sprint Nextel (Tr.1410).
He brought into court the Sprint call detail recrabhich is raw data directly from the
phone switch, for Leonard’s cell phone and hishgtPerry Taylor’s cell phone
(Tr.1411-12,1566; St. Exs.223,224,260). He alsmuyint the Sprint billing records for
Gerjuan’s cell phone (Tr.1412,St.Ex.252).

The Sprint records captured all outgoing and incgnualls in the network
(Tr.1415). Gerjuan’s records indicated the nundber dialed when making outgoing
calls but did not indicate the number for calls aogin (Tr.1451-52,1453-54). Rather,
Gerjuan’s records reflected an incoming call onhthe designation “incoming”
(Tr.1450-51). On November 23, Gerjuan’s cell chkengela’s landline seventeen times
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(Tr.1426). From November 24 through December &ehvere no outgoing calls from

Gerjuan’s cell to Angela’s landline (Tr.1426).

Mr. Jensen testified that there was one outgoifigroan Leonard’s cell to

Angela’s landline on November 22 and none thereéfte1429-31).

The phone records showed the following phone clittng the late night of

November 23 and the early morning of November 24:

Leonard’s cell called his wife, Debrene’s numbet &tl5 p.m. and 11:23 p.m.,
and the calls lasted 52 seconds and 60 seconds;

Leonard’s cell called his mom, Jessie Bland’'s nunatbd 1:23 p.m., and the call
lasted 18 seconds;

Leonard’s cell called Perry’s cell at 11:24 p.nm¢ldhe call lasted approximately
11 minutes;

Leonard’s cell called Jessie Bland’s number at3 p.8n., and the call lasted
approximately 8 minutes;

Perry’s cell called Leonard’s cell at 11:42 p.nm¢ldhe call lasted approximately 9
minutes;

Debrene’s number called Leonard’s cell at 11:45. pamd the call lasted
approximately 6 minutes;

Leonard’s cell called Perry’s cell at 12:05 a.nnd ¢he call lasted approximately
10 minutes;

Debrene’s number called Leonard’s cell at 12:07.,camd the call lasted
approximately 10 minutes;
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B Jessie Bland’s number called Perry’s cell at 12i47., and the call lasted
approximately 5 minutes.
(Tr.1431-35,1437-38,1440-42;St.Exs.223,224,26@thBebrene and Perry called
Leonard other times during the late night of Noveni3 and early morning of
November 24, and some of the other calls were dyutkich usually meant that the
phone call was routed into voice mail (Tr.1448;%6.233,234,236,237).

Angela and Gerjuan’s records also reflected thewiehg calls during the late

night of November 23 and the early morning hourslofember 24:
B Gerjuan’s cell called Angela’s landline at 11:5ehp.and the call lasted
approximately 10 minutes;
B Angela’s landline called Gerjuan’s cell at 12:2tha.and the call lasted 6 minutes
and 9 seconds.
(St.Exs.220,252).

Leonard and Perry’s cell phone records also shdthedbllowing calls between
Leonard, Perry, Jessie, and Debrene on Decemltieg 8ay that the bodies were
discovered:

B Perry’s number called Leonard’s number at 4:45 p°rand the call lasted 21

seconds;

18| eonard’s cell phone records reflected the Easfeme Zone of 5:45 p.m. and 5:46

p.m. on December 3, but undersigned counsel hagded the Central Time Zone time
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B Perry’s number called Leonard’s number at 4:46 pamd the call lasted 25
seconds;
B Leonard’s number called Debrene’s number at 6:88,@nd the call lasted 173
seconds (less than 3 minutes);
B Perry’s number called Jessie Bland’'s number at @:66, and the call lasted 224
seconds (approximately 3 minutes).
(Tr.1435-39,1443-44;St.Exs.223,224,235,238,242,260)
The Post-conviction Claim
Leonard asserted in the Amended Motion that twainsel was ineffective for
failing to adequately examine the phone recordshfettime period charged (November
22-December 3), discover inaccuracies and omissiotige records, discover that
Charter and Sprint did not guarantee the accurhity cecords, and adduce that
information through cross-examination of the resardstodians. He also claimed that
his convictions violated his rights to due procasd freedom from cruel and unusual
punishment, because the jury relied on false testinfthat the Charter records captured
all outgoing calls) in reaching its verdicts (PCRLIL1167).
Appointed counsel filed a motion for the State isclbse any Charter

Communications disclaimer in its possession (PCR3PCRL.F.2,30-36). The

here (4:45 p.m. and 4:46 p.m.) and throughoutlihef (unless otherwise designated)

(Tr.1436-37;St.Ex.283).
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prosecutor stated that Charter did not providedisglaimer or information that its
records did not reflect all outgoing calls (PCRTT7;®CRL.F.37).
The Phone Records Evidence at the Post-convictearikig

Christopher Avery

At the hearing, Christopher Avery, Senior CounselGharter, testified that
Charter began its telephone service (the servieeiged to Angela Rowe) in the St.
Louis area in the summer of 2004 (PCRTr.89-91)thattime of the hearing in 2011,
Charter included a standard disclaimer in resptmsecords requests (PCRTr.92-
3;Mov.Ex.11). That disclaimer advised that Charter

...DOES NOT keep or have records for every incomingutgoing

call made or received by our telephone subscrib&ng absence of a

record for a particular call(s) on the attacheddogs not mean that such

call(s) was not made or received but, rather, mézatsa record of such

call(s) was not recorded by our system. Furtf@nesof the information

contained herein is provided by third-party cagiand is subject to error.

These records are provided “as is” without repregems and/or

warranties of any kind.

(Mov.Ex.11). Charter began using the above speeihldisclaimer in 2009
(Mov.Exs.11,12;PCRTr.93).

At some point after June 2005 and before March 2806 at the time of trial in
February 2008), Charter routinely included in ésponse letter for telephone records, the
following disclaimer language:
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Please be aware that Charter’s billing records fwdricth the above

information is obtained are subject to human easrat Charter cannot

always guarantee the accuracy of such records. skould not rely solely

on this information and should always independeciiyoborate the

information Charter provides you with other infotina you have

concerning the identity of the individual.
(Mov.Ex.12;PCRTr.95-6). Charter used the disclaitarguage to make clear to the
requesting party that Charter’s records may corggiors or omissions (PCRTr.96).

From mid-2005 through 2008, if an attorney haceddr. Avery whether Charter
guaranteed the accuracy of its telephone landénerds or for any disclaimer language
used by Charter, he would have told them that @hades not guarantee the accuracy of
its records and would have provided them with #levant disclaimer language
(PCRTr.97). He would have been available to testifthe trial in February 2008
(PCRTr.97-8).

Mr. Avery acknowledged that he had previously appeat the pre-trial
depositions of Cathy Herbert and did not mentiandisclaimer language or that Charter
did not guarantee its records (PCRTr.98-100).

Cathy Herbert

Cathy Herbert, the Charter records custodian wsiified at trial, testified at the
post-conviction hearing (PCRTr.36,39-40). When Merbert worked at Charter, she

was aware that Charter used disclaimers and digusrtantee the accuracy of its records
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(PCRTr.38-9). At the time of the trial, Ms. Herbbelieved that the Charter records
containedall outgoing calls (PCRTr.82).

At the post-conviction hearing, Ms. Herbert compla@harter’s records for
Angela’s landline with Sprint’s records for PermydaLeonard’s cell phones (PCRTr.48-
9;Mov.Exs.2,2A,7,8;St.Exs.220,223,224,260). Mstlidet testified, contrary to her trial
testimony, that “there is obviously a discreparany it is possible that one or the other
[record] could be incorrect or not contain all [pleccalls]” (PCRTr.41-53;Tr.1512-
13,1516,1521-22,1524-31;Mov.Exs.2,2A,5,6,7,8; $.F¥8,219,220,223,224,260).
Specifically, Ms. Herbert acknowledged that certautgoingcalls made from Angela’s
landline appeared on Sprint’s records of Perrylaawhard’s cell phones that received
the call (as an incoming call), bdib not appear on Charter’s records of Angela’s
landline as an outgoing calPCRTr.41-
53;Mov.Exs.2,2A,5,6,7,8;St.Exs.218,219,220,223,2@d). Those calls are included in
the Appendix of this brief:

B A-1, Sprint’s record of Leonard’s cell, showing twalls received from
Angela’s landline on November 22 at 7:55 a.m. abd a.m. (for 31 seconds
and 16 seconds);

B A-2, Charter’s record of Angela’s landlinegt showing the two outgoing calls
underlined on A-1;

B A-3, Sprint’s record of Leonard’s cell, showing twalls received from
Angela’s landline on November 23 at 10:22 p.m. 3027 p.m. (for 31
seconds and 22 seconds);
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B A-4 and A-5, Charter’'s record of Angela’s landlinet showing the two
outgoing calls underlined on A-3;

B A-6, Sprint’s record of Perry’s cell, showing alaalceived from Angela’s

landline on November 24 at 4:53 p.m. Eastern TimeeZ(for ten seconds);

B A-7, Charter’s record of Angela’s landlimept showing the outgoing call

underlined on A-6 (either at 3:53 Central Time b4:8&3 Eastern Time).
(SeeAppendix A-1-A-7;PCRTr.49-53;St.Exs.220,223,224 . 260v.Exs.2,2A,7,8). The
above calls occurred between November 22 and Demedjlthe time period charged
(L.F.54-57,1133,1138,1143,1148).

Had trial counsel asked Ms. Herbert to comparéen8precords of Perry and
Leonard’s cell phones with Charter’s records, shald/have been willing to do so
(PCRTT.48). She would have testified at trial thiaere is obviously a discrepancy” and,
evidently, the Charter records did not contairoatigoing calls (PCRTr.53-4,88). Ms.
Herbert could not explain why the Charter recondsndt show all outgoing calls
(PCRTr.54).

At the hearing, Ms. Herbert also compared Chartextords of Angela’s landline
with Sprint’s records of Gerjuan’s cell (314-517702 (PCRTr.54-66;
Mov.Exs.2A,9;St.Exs.220,252). When Gerjuan’s paibne records (314-517-1270)
reflected an outgoing call to Angela’s landline43395-1512), Charter’s records
reflected an incoming call from a different numf&t4-878-1575) (PCR Tr.56-65). This

happened for seventeen calle€Appendix A-8-A-15;Mov.Exs.2A,9;St.Exs.220,252).
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There were several reasons why the incoming nunelfiected on Charter’'s
records might be a number other than the actuhgalumber (PCRTr.65). It was
possible that, in 2004, that incoming number wesuéing number, a “spoof number,” or
could have belonged to a different carrier (PCRH,88).

Had trial counsel asked Ms. Herbert to comparén8precords of Gerjuan’s cell
phone with Charter’s record of Angela’s landliniee svould have done so (PCRTr.66).
She would have informed the jury that Charter’'sords, on seventeen occasions, showed
an incoming call different from the actual numbaling Angela’s landline (PCRTr.66).

In addition, certain outgoing phone calls madenfldngela’s landline to
Gerjuan’s cell were not reflected on Sprint’s recof Gerjuan’s cell as “incoming” calls
(PCRTr.66-9;Mov.Exs.2A,9;St.Exs.220,252). Accogdin the records, that occurred
seven times§eeAppendix A-19-A-21; Mov.Exs.2A,9;St.Exs.220,25ls. Herbert
testified that she would have been willing to m#ieabove comparison and would have
testified at trial that Sprint’s records for Genjtgcell did not reflect all incoming calls
(PCRTr.69-70).

Dan Jensen

Post-conviction counsel also called Dan JensenSgrint records custodian, who
testified at trial (PCRTr.101). Mr. Jensen testifat trial that the Sprint call detail
records of Perry and Leonard’s cell phones captalladcoming and outgoing calls in
the Sprint network (PCRTr.104;Tr.1415;St.Exs.228)22Mr. Jensen also testified at
trial that Sprint’s billing records for Gerjuan’sltdid not indicate the telephone number
for incoming calls but rather designated them nyeasl“incoming”
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(PCRTr.104;Tr.1451-52;St.Ex.252). He was not asitedal whether the word
“incoming” would show up every time someone cal&etjuan’s cell, but he testified at
the post-conviction hearing initially that “thagsactly how it works” (PCRTr.105).

Mr. Jensen testified (as Ms. Herbert had) thalgeoutgoing phone calls made
from Angela’s landline to Gerjuan’s cell are ndlegeted on Sprint’s records as
“incoming” calls (PCRTr.112-15;Mov.Exs.2A,9;St.ER80,252;A-16-A-21). Mr. Jensen
was not able to definitively answer why that ocedr(PCRTr.115). However, he
believed that some incoming calls are not billedveald not appear on the bill, such as
calls not answered or calls to a phone that has peeered off (PCRTr.115,120).

Mr. Jensen was also asked about the fact that @legjuan’s cell called Angela’s
landline, Charter’s records showed a different mom number, and he was unable to
explain that (PCRTr.111-12).

Mr. Jensen compared Charter’s records of Angddadline with Sprint’s records
of Perry and Leonard’s cell phones (PCRTr.106-08;Mgs.2A,7). Like Ms. Herbert,
Mr. Jensen acknowledged that Sprint’s records tf beonard and Perry’s cell phones
showed incoming calls from Angela’s landline antd @harter’s record of Angela’s
landline did not show corresponding outgoing c@l€RTr.106-110;Mov.Exs.2A,7,8).

Mr. Jensen compared Perry’s cell phone records lvatinard’s cell phone records
(PCRTr. 116). Perry’s record showed an incomirlgfam Leonard’s cell on
November 24 at 1:05 a.m., Eastern Time, but Ledsaedord did not show a
corresponding outgoing call (PCRTr.116;Mov.Exs &;82-A-25). In addition, Perry’s
record showed an outgoing call to Leonard’s celNawvember 25 at 9:10 a.m., but a
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corresponding call was not reflected on Leonare®rds (PCRTr.116;Mov.Exs.7,8;A-
22-A-25).

Mr. Jensen explained that Sprint does not guaramteénundred percent accuracy
of its records (PCRTr.117). One Sprint record daliow a call while another record
does not show the corresponding call, becauseathe/as roaming on another wireless
carrier’s network (PCRTr.118-19,122,126-27). Tlpeil® records may have also
contained an error due to hardware or softwarar@iiPCRTr.129-30).

Mr. Jensen would have been willing to make thevalmmmparisons at trial and
would have testified at trial as he did at the mep(PCRTr.110-11,112,116,117).

Trial Counsel

Trial counsel, Bevy Beimdiek, Karen Kraft and Rdabafolfrum, testified that the
defense strategy was to determine any potentiadtvity in the home after Leonard left
the area on November 26 (PCRTr. 157). It wasiatgpmrtant to review the State’s
evidence and investigate the entire crime peria@tggd, which began on November 22
(PCRTr.170-71).

The defense strategy was “based on the inform@tmumsel] had at the time”
(PCRTr.186-87).Counsel were not aware that the Charter recordaatighow all
outgoing calls (PCRTr.142,179,194). They wereaveare that Ms. Herbert’s testimony
that the Charter landline records showddutgoing calls was false
(PCRTr.143,179,194). If they had known, they wduwdde brought that out at trial

(PCRTr.143,166,179-80,194).
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If the Charter records did not show all outgointis;ahen the Charter records
were not reliable to prove calls not made (PCR®,184). Further, any inaccuracies or
omissions of the Charter records would have aldedaihe defense, because “the records
gave us problems with some of the other testimbaywe needed from people such as
Beverly Conley, Sherry Conley,...and Gerjuan RoweCiHT.182-83). When Charter’s
records of Angela’s landline were discussed ambegdam members, counsel viewed
those records as being devastating to the def&®RTr.161,168,180).

Before trial, counsel were not aware that on sesnbccasions Gerjuan’s cell
showed up as a different incoming number on Chartecords of Angela’s landline
(PCRTr.144,180,195-96). Rather, Attorney Beimdiekeved that the calls from
Gerjuan to Angela were just not showing up on Gratrecords (PCRTr.144). Provided
with the new information that Gerjuan’s cell apgehas a different incoming number on
Charter’s records, Attorney Beimdiek nevertheledgelied that it was more
advantageous to argue what she believed at theofitnal (PCRTr.145,163). However,
Attorney Kraft testified that they would have crassamined Ms. Herbert about the fact
that Gerjuan’s number appeared as a different imog@mumber on Charter’s records
(PCRTT.180).

Counsel were not aware that Sprint’s billing resdiar Gerjuan’s cell did not
indicate an “incoming” for every time she was gejtan incoming call, such that there
were times that Charter’s record of Angela’s lamelindicated that Angela’s landline

made an outgoing call to Gerjuan’s cell but theas wo corresponding “incoming” on
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Gerjuan’s records (PCRTr.146,181,196-97). If thag known, they would have brought
that out at trial (PCRTr.146,181).

Counsel were not aware that there were instancesaWerry’s records indicated
calls to or from Leonard’s cell and there was nobaesponding call reflected on
Leonard’s records (PCRTr.146,181,197). Counseldvbave brought that out at trial
(PCRTr.146-47,181-82).

Counsel were not aware that Charter employed #adhser regarding its records
and did not guarantee the accuracy of its recd?@R(Tr.147-48, 182,198). Rather,
Charter represented to counsel that the Charterdsdncludedll outgoing calls
(PCRTr.147). Attorney Beimdiek testified that thegre “stuck with that
representation” (PCRTr.147-48). Had counsel be@re of disclaimer language
employed by Charter and that Charter did not guaeathe accuracy of its records, they
would have adduced evidence of that (PCRTr.14881901D8).

Attorney Beimdiek did not recall having any kindaafmission from the Sprint
records custodian that Sprint could not guarariteetcuracy of its records
(PCRTr.149). If she had known, she would have eddwsuch evidence at trial
(PCRTT.149).

The Circuit Court’s decision

The hearing court denied the claiMl/ith regard to the disclaimer, the hearing
court found that trial counsel was not ineffectioefailing to discover a disclaimer that

did not exist and was not given to them (PCRL.F)345
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With regard to the evidence that Sprint’s recordSerjuan’s cell did not show all
calls, the court found that Leonard did not prdvwat tAngela’s outgoing calls to Gerjuan
had to appear in Sprint’s billing records of Genjisacell (PCRL.F.346).

With regard to all of Angela’s outgoing calls todreard’s cell not appearing on
Charter’s records of Angela’s landline, the coorrd that it was possible that Leonard’s
cell did not answer those calls from Angela’s lamel(because there was no tower
activity listed for those calls in Sprint’s recoraifsLeonard’s cell and because Sprint’s
records of Leonard’s cell contained a mobile rdl&3¢’ which meant that the records did
not contain complete information) (PCRL.F.347).

With regard to the discrepancies between Perrydslaonard’s records, the
hearing court found that there was only one calinfPerry’s cell to Leonard’s cell,
which was not reflected in Sprint’s records of Laxtis cell (PCRL.F.348). Mr. Jensen
explained that a call might not be reflected onr8jsrrecords if the call is “roaming” on
another wireless carrier’s network or due to eq@ptiailure (PCRL.F.348).

The hearing court found that the discrepancies ameolto a minute fraction of all
the calls and did not make any of the testimonyuaibee records false (PCRL.F.348).
Although Leonard proved that there were differenndbe records, he did not prove that
the records were inaccurate (PCRL.F.349). In addit[t]he discrepancies affect the
weight to be accorded to the records, not theirissihility” (PCRL.F.349).

Standard of Review

This Court must review the hearing court’s findifigsclear error.Sanders v.
State,738S.W.2d856,857(Mo.banc1987);Rule 29.15(K).
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Part 1—Ineffective Assistance of Counsel for Failtw Adequately Examine the
Phone Records and Adduce Evidence of Omissionianduracies in the Records and
Evidence that Charter and Sprint did not Guarartte= Accuracy of its Records

To establish ineffective assistance of counselnbed must show that his
counsel's performance was deficieBtrickland v. Washingto66U.S.668(1984). To
prove prejudice, Leonard must show a reasonableapitity that, but for counsel's
errors, the result of the proceeding would havenluk#erent. State v. Butler
951S.W.2d600,608(Mo.banc1997).

Trial counsel did not conduct an adequate reviesviavestigation of the phone
records. Due to counsel’'s inadequate examinatdnrasestigation of the records,
counsel failed to adduce, through cross-examinatidvis. Herbert and Mr. Jensen,
evidence that: Sprint and Charter did not guagatite accuracy of its phone records; at
the time of trial, Charter routinely provided aa&@mer with its records to advise the
requesting party that Charter’s records may corgaiors or omissions; Charter’s records
of Angela’s landline did not show all outgoing sallhe Sprint call detail records did not
show all calls; Gerjuan’s billing records did neflect an “incoming” for every incoming
call; and when Gerjuan’s cell called Angela’s lane|] a different number showed up as
the incoming number on Charter’s records of Angelahdline (PCRTr.41-54,56-
70,82,88,95-8,106-19,122,126-27,129-30,142-44,131679-82,194-
98;Mov.Exs.2,2A,5,6,7,8,9,12;St.Exs.218,219, 228,224,252,260).

It is well-established that effective representatimder the Sixth Amendment
requires counsel to appropriately investigate, arepand present the client’s case.
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Taylor v. State262S.W.3d231,249(Mo.banc2008). Defense counast,rat a
minimum, conduct a reasonable investigation engldounsel to make informed
decisions about how best to represent the cliemte Pers. Restraint of Dayig452
Wash.2d647,721-22,101 P.3d1(Wash.2004). Failirmptaluct investigation relates to
preparation, not strategKenley v. Armontroyt937F.2d1298,1304{&ir.1991). Lack
of diligence in investigation is not protected bgrasumption in favor of counsel and
cannot be justified as strateghd. “An argument based on trial strategy or tadscs
appropriate only if counsel is fully informed ofcfa which should have been discovered
by investigation.” Clay v. State954S.W.2d344,349(Mo.App.,E.D.1997). “Strategic
choices made after less than a thorough investigatie only reasonable to the extent
that reasonable professional judgment would sugherthoice not to investigate
further.” Anderson v. Stat&6S.W.3d770,776(Mo.App.,W.D.2002).

A defendant seeking relief under a “failure to istigate” theory “must show a
reasonable likelihood that the investigation wauwddle produced useful information not
already known to defendant’s trial counselDavis, 152Wash.2d at 739. “In assessing
the reasonableness of an attorney’s investigatica caurt must consider not only the
guantum of evidence already known to counsel, lsat\@hether the known evidence
would lead a reasonable attorney to investigatééuar’ Wiggins v. Smith639U.S.510,
527(2003).

In addition, the failure to adequately cross-exanunimpeach a state’s witness
can constitute a basis for ineffective assistarfi@@onsel. Barnum v. States2S.W.3d
604,607-08(Mo.App.,W.D.2001Black v. State151S.W.3d49,51(Mo.banc2004). The
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movant has the burden of establishing that the adip@ent would have provided him
with a defense or would have changed the outcontieedtrial. Barnum 52S.W.3d at
608, citing State v. Phillips940S.W.2d512,514(Mo. banc 1997).

In Gill v. State 300S.W.3d225(Mo.banc2009), this Court held tledieédse
counsel was ineffective for failing to follow up arreport concerning the content of the
victim’'s computer.ld. at 234. The State provided defense counsel wigpart
containing information from the victim’s computerhich was in the car with Gill at the
time of his arrestld. at 228. The report included a list of instant sagg accounts and a
list of the users with whom the accounts exchamgessagesld. Some of the entries on
the report should have alerted the trial attorrieythe presence of pornography. at
228,233. But the attorneys did not investigatecthraputer’s contents regarding the
possibility of inappropriate sexual contemd. at 228. The co-defendant’s attorneys
investigated the contents of the computer and deyeal sexually explicit and
inappropriate materials, including child pornognapld. at 230. In the co-defendant’s
case, the prosecutor did not present good charawidence of the victim because he
wanted to avoid opening the door to the conteth@fvictim’s computerld. at 230-31.
The co-defendant was sentenced to life withoutlpaidd. at 231. During Gill’s trial,
however, the prosecutor presented good charaatree of the victim at the penalty
phase.ld. at 229,233. Because defense counsel did notwdistie content of the
victim’'s computer, counsel did not use that evigetzcrebut the State’s evidence of the
victim’s good characterld. at 233. Further, had defense counsel been awé#ne o
computer’s content, they could have made knowhégtrosecutor that they intended to
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use such evidence in rebuttal and thereby havespted the prosecutor from adducing
evidence of the victim’s good charactéd. at 234. This Court held that a reasonably
competent attorney would have “carefully reviewleel teport filed by the State,”
conducted further investigation of the computedatents and discovered the child
pornography and other inappropriate content, ahdtted the State’s character evidence.
Id. at 233. This Court also held that Gill was pdéjed, because there was a reasonable
probability that the jury, having been providedwain alternate description of the victim,
would not have recommended a death sentelicat 234. See also Clay v. Statupra,
954 S.W.2dat347-49(Counsel was ineffective foirigito investigate and cross-examine
an eyewitness regarding prior, inconsistent stamgsrtat identified others as the
possible gunman and not the defendant).

In Driscoll v. Delg 71F.3d701(8Cir.1995), the State appealed from the federal
district court’s determination that defense coumg ineffective for failing to
investigate and cross-examine a State’s experttagoology tests performed on a knife.
Id. at 703. Driscoll was sentenced to death for soprguard’s murder, which took place
after a group of inmates charged several guaiisat 705. At the end of the fighting,
one officer, Jackson, was dead and five otherdsthbr injured.ld. At least thirty
inmates were injured and one was seriously woubgealshotgun pelletld. Driscoll
made an incriminating statement that he “stabbedraofficer after he was hit by
someone.ld. Other evidence against Driscoll included the ayreegs testimony of two
inmates and incriminating statements Driscoll régdly made to other inmatetd.
Three guards identified another inmate as the pdtsat stabbed Officer Jacksol.
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Before trial, the State provided defense counstl wiaboratory report, stating
that the blood found on Driscoll’s clothing, type i@atched Officer Jackson’s blood type
and the blood found on Driscoll’s knife, type A, tateed Officer Maupin.ld. at 707. At
trial, the State presented two theories to explanack of the victim’s blood on
Driscoll’s knife: either that the type O blood wagped away when Driscoll stabbed
Maupin, or that type O blood is masked from detecbecause of the additional presence
of type A blood.Id. The latter theory was supported by testimonytafeSexpert, Dr.

Su, that when type A and O blood are mixed, arganttest will not reveal the type O
blood. Id. Neither the State nor the defense asked Dr. Satheh she used any other
tests to establish with certainty the presencéseiace of type O blood on Driscoll’s
knife. Id. In fact, Dr. Su had performed another test, witiehld determine the presence
of type O blood, and discovered no type O bloodhenknife. Id. at 707-08. But the jury
was not informed of that tesld. at 708. Defense counsel testified that although he
reviewed the lab reports, he did not interview 8u. Id. Trial counsel was not aware, at
the time of trial, of any scientific evidence tltauld have rebutted the state’s serology
evidence.ld.

The Eighth Circuit wrote that the combination of ffrosecution’s presentation of
serology evidence and the defense’s total lacleloittal left the jury with the impression
that Driscoll’'s knife likely had been exposed tdtbtype A and type O bloodd. The
Eighth Circuit concluded that, after considering tdircumstances as a whole, counsel’'s
failure to prepare for the introduction of the deqy evidence, to subject the State’s
theories to the rigors of adversarial testing, @nprevent the jury from retiring with an

63

149 Nd 21:2) - Z1ozZ ‘80 Aely - Mnoo awaldng - paji4 Ajjeaiuctpalg



inaccurate impression, fell short of reasonablenaesgr prevailing professional norms.
Id. at 709. The Eighth Circuit also held that thees\a reasonable probability that,
absent counsel’s errors, the jury would have hadameable doubt with respect to
Driscoll’s guilt. Id.

In Black v. Statesuprg Mr. Black asserted that his counsel was ineffedior
failing to cross-examine and impeach four witnesgdls their prior inconsistent
statementsld. at 51. At the trial of the case, the State presktestimony that Mr.
Black deliberated, prior to stabbing the victim,fbifowing the victim’s truck,
approaching the truck, reaching in through the wwgdand stabbing the victim one time,
which caused the victim’s deathd. at 52-53. Mr. Black’s defense theory was that he
did not deliberate and that he stabbed the vicftar ¢he victim got out of the truck and
tried to hit him with a beer bottldd. at 53. This Court found that the prior inconsiste
statements of three of the State’s witnesses winaNe supported the defense that the
victim got out of the truck before he was stabbktl.at 53. The Court also determined
that another key State’s witness could have bepeathed regarding the time that the
victim and the witness began drinking alcohol drat this would have gone to impeach
the witness’s ability to accurately perceive thergs and would have supported the
defense claim that the victim was belligerelat. at 54. This Court then concluded:

The evidence defense counsel failed to offer her@aok relate to a matter

so fully and properly proved by other testimonyt@take it out of the areas

of serious dispute. To the contrary, the impeagewidence focused on

the very root of the matter in controversy.
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The unoffered evidence, admissible both for impesaft and as
substantive evidence, went to a central, contredegsue on which the

jury focused during deliberations. If believedthg jury, there is a

reasonable probability that the outcome of the wiauld have been

different. Accordingly, this Court determines tlbaunsel’s ineffectiveness

was so prejudicial as to undermine this Court’sficemce in the outcome

of the trial.

Id. at 56-58 (internal citations and quotations ordijtte

In the case at bar, defense counsel possesselldhe pecords before trial and
understood that the records went to the centrakigsthe case.e. whether the victims
were still alive when Leonard left town (PCRTr.161:179-89,194-98,201-02).
Counsel, however, did not conduct a careful revoéthe records (PCRTr.165-66,172-
73). A careful review of the phone records andssgbent investigation (as set forth
above) would have led counsel to discover thatdlerds contained inaccuracies and
omissions and that Ms. Herbert and Mr. Jensen amtiduarantee the accuracy of the
records (PCRTr.41-53,56-70,92-8,105-12,115-17,129-3Ms. Herbert and Mr. Jensen
should have only been able to testify that thendsavere a reflection of the calls that the
company recorded or that an outside carrier recbatel forwarded to Charter.

The limits of what the records could actually prowere a critical discovery,
because the State used the records to proventditsade and the records were not
reliable and accurate for that purpose. The liwfitahat the records could actually
prove were also a critical discovery because tiserade of certain phone calls on the
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records caused two defense witnesses (Sherry aretlB€onley) to disclaim their
initial statements, that the victims called theneaEeonard left town on November 26
(Tr.1673-77,1691-92).

Considering the above circumstances, counsebfaiearefully review the
records, which were used by the State as eviddnoeomard’s guilt and to discredit the
defense witnesses’ initial statements to the poll@efense counsel failed to subject this
evidence to the rigors of adversarial testing aileéd to prevent the jury from
deliberating with an inaccurate impression of wthatphone records could actually
prove. Counsel’s failure to carefully review andestigate the records and then cross-
examine Ms. Herbert and Mr. Jensen to reveal thecuracies and omissions in the
records and evidence that Charter and Sprint digmarantee the accuracy of its
records, fell short of reasonableness under piaggirofessional normsStrickland
466U.S. at 687Driscoll, 71F.3d at 709.

Leonard was prejudiced. Prejudice is shown whtrere is a reasonable
probability that, but for counsel’s unprofessioaabrs, the result of the proceeding
would have been different. A reasonable probatsita probability sufficient to
undermine confidence in the outcomé&itrickland 466U.S. at 687-88. “It is not enough
for the [movant] to show that the errors had soomeivable effect on the outcome of
the proceeding.’ld. at 693. However, a movant is not required to sttt the error
“more likely than not altered the outcome of theecald. TheStricklandtest falls
somewhere between those two extremes, and thebissoenes what effect the evidence
would have had if it had been before the jufyimble v. State693S.W.2d267,274
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(Mo.App.,W.D.1985). The Court also held that pdige is established by demonstrating
that “the errors were so serious as to deprivaléiendant of a fair trial, a trial whose
result is reliable.”Strickland,466U.S. at 687. “[l]t is not the purposeStficklandto set
an impossible standardBlankenship v. Stat@3S.W.3d 848,851(Mo.App.,E.D.2000).
“Some errors will have had a pervasive effect anittierences to be drawn from the
evidence, altering the entire evidentiary pictama] some will have an isolated, trivial
effect.” Strickland466 U.S. at 695-96.

In this case, the Charter and Sprint phone recmenle devastating to the defense
for several reasons. The State used the recorgte to the jury that Angela did not
make an outgoing call on or after November 26 (Wheonard left town) because she
had been killed (Tr.1521-33,1742-44,1773-74).

The State used the records to argue that Leondndadiattempt to call the
victims, after November 26 because he knew thatwWere deceased (Tr.1429-31,
1735): “And | asked Mr. Jensen were there anyraths that went past [November]
239 He said no. [Leonard’s] connection to AngelavB@nds on the #3 Why isn't
he calling her? ... There’s no one to call backadies and gentlemen, they’re gone”
(Tr.1735).

The State used the records to argue that Gerjubnaditalk to Angela after
Leonard left town (Tr.1746-47,1773-74): “So whatethe defense wants to say about
Gerjuan Rowe what you know from these facts is tratast call — Charter counts only
outgoing calls, the last outgoing call to GerjuawR was on [November] Z4at 12:22
a.m.” (Tr.1747). “...Gerjuan Rowe’s Sprint, whichptared the incoming and outgoing,
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you will not find the victim’s number after 11/287r.1747). “Don’t get confused about
the records. Charter says they collect all outgomlls. Angela Rowe’s calls to Gerjuan
stop on [November 24], that is correct. GerjuamwBs calls stop on this date, that is
correct. Angela’s records [and] Gerjuan’s recalagw all outgoing calls...” (Tr.1773-
74).

The State used the records to inform Sherry an@BgeConley that the phone
calls from the victims would have occurred befohaiiksgiving and they were mistaken
in their belief that they had talked to the victiafter Thanksgiving, November 25 (Tr.
1674-77,1691-92,1774). The State used the retordiscredit Sherry and Beverly’s
initial statements to the police, by arguing ttet €harter records did not show outgoing
calls to Sherry and Beverly from the victims’ phafier Thanksgiving, November 25
(Tr.1742-43): “Beverly Conley, Sherry Conley, {s@n Rowe, have all been wrong.
The Charter records don’t show they’re correchgitnumbers. They were under
extreme grief and tragedy and they were mistaké€n’1{75).

In addition, evidence raising questions about tiéssions and inaccuracies of the
Charter records, along with Ms. Herbert’s inabitibyexplain the omissions or
inaccuracies, would have impacted the jury’s assessof her expertise (PCRTr.82,41-
54,65-66,84,88). The jury would have given lesgiveto Ms. Herbert’s opinion
testimony that the incoming calls occurring aftex tast outgoing call to Perry Taylor on
November 25, likely went into voicemail and were answered (Tr.1531-38).

Trial counsel knew that the State would use therdsin closing to argue that
Leonard did not call Angela after November 26 bseauwe knew that the victims were
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deceased (Tr.1638,1645-46,1651-57,1663-65). Cbaosght the admission of certain
hearsay statements (including Angela’s statemern®etjuan that Leonard was often
gone for long periods of time without calling Angelnd Angela’s notations on a
calendar of Leonard’s absence and lack of contectgbut that inference or to show that
the inference was not warranted (Tr.1048-50,1631&8-47;G.R.Depo0.29-30,33-4,44).
The trial court denied the admission of Angela&etents on hearsay grounds; the
defense then moved to bar the State from arguiggrd@rence (that Leonard knew the
victims were dead) from the evidence that Leonaddhdt call Angela after November

26 (Tr.1638,1640,1646-47,1653,1655). The couused, finding that the State could
argue any reasonable inferences from the evidérrck640). However, had trial counsel
closely examined the phone records and adduceeérmed as was adduced at the post-
conviction hearing, the State could not have dramyreasonable inferences from the
phone-records evidence about phone caltsnade (PCRTr.41-53,56-70,92-8,105-
12,115-17,129-30). Rather, the phone-records aeeleould prove, at most, only those
calls that Charter and Sprint recorded or thatweide carrier recorded and forwarded to
Charter.

Counsel’s failure to ascertain and adduce evidehtee limits of what the phone
records could prove had a pervasive effect onrtfege@nces to be drawn from the phone
records and altered the evidentiary picture. Ting gleliberated for four and one-half
hours as to Leonard’s guilt (Tr.1783-85). Duritggdeliberations, the jury asked for and
received all of the phone records (L.F.1185). Buttounsel’'s omissions regarding the
phone records, there is a reasonable probabilitydifferent outcome of the trial.
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Part 2—Leonard’s Convictions were obtained in Vila of his Rights to Due
Process and to be Free from Cruel and Unusual Fument, because the Jury relied on
False Testimony in reaching its Verdicts.

At trial, Ms. Herbert testified that the Chartecoeds of Angela Rowe’s landline
telephone contained all outgoing calls (Tr.151115%36,1550-51;St.Ex.220). As a result
of that testimony, the State used the Charter dsctar prove calls not made (Tr.1521-33,
1524-26,1530-31,1742-44,1746-47,1773-74). Subseyi¢he evidence at the post-
conviction hearing demonstrated that such testimnveay false (PCRTr.41-53,82;Mov.
Exs.2,2A,5,6,7,8;St.Exs.218,219,220,223,224,26@)the time of trial, the prosecutor
was not aware that Ms. Herbert's testimony wasef@&CRTr.2-7;PCRL.F.2,30-37).

Undersigned counsel acknowledges that Missouritsdwave held that a post-
conviction movant must show that the State delitieéyar consciously used false
testimony, in order to prove a due process vioteéind obtain post-conviction relief. To
prevail on a post-conviction claim that the defarid@as denied due process because he
was convicted through the use of false testimdmgy defendant has the burden to show:
1) that the testimony was false; 2) the State kihevas false; and 3) his conviction was
obtained as a result of the perjured testimofgrguson v. Staje825S.W.3d400,407

(Mo.App.W.D.2010);State v. Kelley953S.W.2d73,92(Mo.App.,S.D.199DeClue v.
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State 579S.W.2d158,159(Mo.App.,E.D.197%xate v. Harrigd28S.W.2d497,502-

03(Mo0.1968); ancBtate v. Eaton280S.W.2d63,66(Mo. 1955}

" The federal circuit courts are split as to whethepnviction stemming from false
testimony, unknowingly adduced by the prosecutimates due processSee Sanders v.
Sullivan 863F.2d 218,222(%Cir.1988) (Due process violated when credible reatiomn
of testimony would most likely change outcome @ltand state leaves conviction in
place);Maxwell v. Rog628F.3d 486,506-07{0Cir. 2010) (Conviction based in part on
false evidence, even if presented in good faitblat®d due process); aflirran v.
Delaware 259F.2d707,712-13(&ir1958) (Detective's false testimony constituted a
denial of due process, even though perjury not knbywprosecutor)See alsdones v.
Kentucky 97F.2d 335,338(#&Cir.1938) (Defendant awaiting execution was coradabn

the basis of false testimony of eyewitnesses, hadourt found due process violation).

But Cf. Burks v. Egeleb512F.2d221,229(&ir.1975) (The court questioned applicability

of Jones v. Kentuckgnd required prosecutorial involvement in falsiteony for due
process violation.). Other courts have also hedd false testimony alone does not
establish a due process violatioReddick v. Hawsl20F.3d714,718 {Cir.1997);

Jacobs v. Singletar3952F.2d1282,1287n.Z(Td:ir.1992);EIIiott v. Betq 474F.2d856,
857(8"Cir.1973);Reed v. United State$38F.2d1154,1155(1Cir.1971); Thompson v.
Garrison, 516F.2d 986,988(!Cir.1975);Coggins v. O'Brien188F.2d130,
141(F'Cir.1951); Taylor v. United State®29F.2d826,832(&ir.1956). The State courts

are also divided on this issu8ee Riley v. Staté67P.2d 475,476(Nev.1977) (due
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Undersigned counsel respectfully requests thatGbigrt re-examine the law and
find a due process violation and a basis for postsction relief when a criminal
conviction stems from false testimony, regardldsstether the prosecutor knew or
should have known of its falsity. This Court shlibdb so for the following reasons:

First, Missouri courts have recognized a denialud process warranting a new
trial when it is discovered during direct appedatth State’s witness has given false
testimony. InState v. Mooney670S.W.2d510(Mo.App.,E.D.1984), the defendant on
direct appeal filed a motion to file newly discosdrevidence including a taped
conversation wherein the complaining witness sttatihe had lied under oath and
made up his testimony at tridld. at 512. The defendant claimed that refusal ticken

the newly discovered evidence would deny him dwegss, justice without delay, and an

process violation for unknowing us€ase v. Hatch183P.3d 905,911(N.M.2008)
(same);People v. Yamir257N.Y.S.2d11,19(1965) (sam&)x Parte Napper
322S5.W.3d202,242(Tex.Crim.App.2010) (same); Bedn v. StateB09P.2d506,
508(ldahoApp.1990kffd with modificatiorB09P.2d493(1991) (same$ee also

Robinson v. Commonwealth81S.W.3d30,38(Ky.2005) (Probation officer misimhed

jury as to good time credit, and court held tha& offalse testimony violated due process
when the testimony was material “irrespective ef good faith or bad faith of the
prosecutor.”).But see People v. BrowG60N.E.2d964,970 (11.1995) (limiting relief to
cases where there is knowledge by st&&te v. Lotte7 71N.W.2d551, 563(2009)

(same); andbtate v. Thiel515N.W.2d186,191 (N.D.1994) (same).
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adequate remedyd. at 512. The Court of Appeals, quotidgnati v. Gualdoni
216S.W.2d519,521(M0.1949), wrote:

No verdict and resultant judgment, in any caseldba said to be just if

the result of false testimony. The trial court liagl duty to grant a new

trial if satisfied that perjury has been commitéedl that an improper

verdict or finding was thereby occasioned.
Id. at 515. The Court of Appeals remanded the caperit the defendant to file a
Motion for New Trial to assert the claim that th@mplaining witness had recanted and
that the verdict was the result of perjured testiyndd. at 516.

Thus, the Missouri courts have granted a neWw txilaere the verdict was shown
to be the result of false testimony, without rempgira showing that the prosecutor knew
of the testimony’s falsity. However, in a post-gmtion proceeding, because claims of
newly discovered evidence are generally prohibitieel courts will only permit a claim
that the verdict was based on false testimony wherState knowingly used the perjured
testimony. Ferguson 325S.W.3d at 406. Undersigned counsel respgcHaserts that
there should be no distinction between discoveffalge testimony during the direct
appeal and discovery during the post-convictiorecas

Second, the United States Supreme Court has seglgbsit a conviction based on
false testimony violates due process, even if thegrutor was unaware of the falsity at
trial. InDurley v. Mayo 351U.S.277(1956), the Supreme Court grantedocartito
consider whether due process was offended by ciowg; which were later found to rest
upon perjured testimony when the prosecutor dicknotv of the testimony’s falsity at
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trial. 1d. at 287. Although the Court ultimately held thatigdiction was lacking, four
Justices would have reached the merits and wowld foaund a clear due process
violation:

It is well settled that to obtain a conviction hetuse of testimony known

by the prosecution to be perjured offends due m®ce. While the

petition did not allege that the prosecution knbat petitioner’s

codefendants were lying when they implicated peter, the State now

knows that the testimony of the only witnessesraigetitioner was false.

No competent evidence remains to support the ctamic Deprivation of a

hearing under these circumstances amounts in nmyoopio a denial of due

process.

Perhaps a hearing on the charges would dispel tiigarhon the
present record, we have a grave miscarriage atgustvolving an invasion
of federal rights guaranteed by the Fourteenth Adnaant.

Id. at 290-91 (internal citations omitted).

In Mesarosh v. United State352U.S5.1(1956), the Government learned that dne o
its witnesses was unreliable and had made untatensénts in other proceedingsl. at
3-7. The witness was a paid government informaht was employed to infiltrate the
Communist Partyld. at 10. After Mesarosh'’s conviction for conspirasyoverthrow
the government and to organize the Communist PémyGovernment learned that the
witness had testified falsely in other proceediagg advised the court and the parties.
Id. at 9-10. The Supreme Court held that it did natter whether the witness’s prior
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untruthfulness constituted perjury or was caused pgychiatric conditionld. at 9. The
witness’s credibility has been wholly discreditadd the dignity of the United States
Government Will not permit the conviction of any person omtad testimony 1d.
(italics added). The Court reversed and remanded for a new bé&dause the witness
“poisoned the water in this reservoir, and the mase cannot be cleansed without first
draining it of all impurity.” Id. at 14. “The untainted administration of justise i
certainly one of the most cherished aspects ofrmtitutions.” Id. quoting McNabb v.
United States318U.5.332 (19435ee also Giglio v. United Staje)5U.S.150(1972)
(new trial required when Government witness texdifalsely on matters relating to
credibility and prosecutor should have been awhtheofalsehood)Pyle v. Kansas,
317U.S5.213,215-16(1942) (State’s witness vouchatlite was forced to give perjured
testimony against Pyle under threat by police, @npgreme Court held allegations
sufficient to charge deprivation of constitutionights.); Cf Hysler v. Florida
315U.5.411,413(1942) (“Mere recantation of testigiadoes not justify voiding
conviction on due process grounds).

In Mooney v. Holohan?94U.S.103,112(1935), the Supreme Court heldttizat
requirement of due process, in safeguarding tlegtilof the citizenry against the State’s
actions, embodies the fundamental conceptionssticgiwhich lie at the base of our civil
and political institutions.Id. at 112. “The principle dflooney v. Holohais not
punishment of society for misdeeds of a prosedutibavoidance of an unfair trial to the

accused.”United States v. Agurd27 U.S. 97, 110, fn17 (197@jyotingBrady v.
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Maryland,373U.S.83,87(1963). “Society wins not only whee tjuilty are convicted
but when criminal trials are fair...Brady,supra.

The Court has refined this principle over the yefnsling due process violations
when a prosecutor fails to correct testimony hengito be falseAlcorta v. Texas355
U.S.28(1957), even when the falsehood goes onlygtavitness’s credibility Napue v.
lllinois, 360U.S.264(1959).

The Court has also extended the principle to redihie disclosure of exculpatory
evidence, regardless of the good or bad faith®ptiosecutorSee Brady373U.S. at 87
(Suppression of co-defendant’s confession to theaabomicide deprived Brady of due
process, irrespective of good faith or bad faitiprafsecution.)Agurs 427U.S. at 110
(“If the suppression of evidence results in constinal error, it is because of the
character of the evidence, not the character optbsecutor.”)Kyles v. Whitley
514U.5.419,438(1995) (granting relief based onawi-disclosure even though
prosecutor did not have all exculpatory informationil after trial).

Based on the above, this Court should not congiegood faith or bad faith of
the prosecutor in determining a due process vanads a result of the use of false
testimony. As the Second Circuit wroteSanders v. Sullivar863F.2d218(¥Cir.1988):

There is no logical reason to limit a due procasktion to state action

defined as prosecutorial knowledge of perjuredrtesty or even false

testimony by witnesses with some affiliation witg@ernment agency.

Such a rule elevates form over substance. Itdraglbeen axiomatic that

due process requires us to observe that fundanfairtass essential to the
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very concept of justicelt is simply intolerable that under no circumstance

will due process be violated if a state allowsramicent person to remain

incarcerated on the basis of lies. A due procesdation must of course
have a state action component. We believe thatdusouglas accurately
articulated the appropriate definition that accoxitt the dictates of due
process: a state’s failure to act to cure a caiovidounded on a credible
recantation by an important and principal witnessibits sufficient state
action to constitute a due process violation.

Id. at 224 (internal quotations and citations omitted)

Last, academic commentary supports the positionetidlaie process violation can
occur when a conviction stems from false testimaovtether or not the prosecutor knew
of the falsity or the witness was a government aigen

The established standard of certain courts, tetfeet that a conviction

based on false evidence is unassailable unlesteteadant can prove a

knowing use by the prosecution, appears inadvisahldicial concern in

these cases should concentrate on vouchsafinggtiteof a fair trial to the
convicted person. Hedged with the appropriatedstais requiring the
defendant to demonstrate materiality of the taie@dence, the more

liberal approach advocated here would threaten thiolge final judgments

which merit unsettlement.

Carlson, Ronald LFalse or Suppressed Evidence: Why a Need for ihecButorial
Tie?,1969 Duke L.J.1171,1197-8&ee alsaNolf, Daniel,| Cannot Tell a Lie: The
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Standard for New Trial in False Testimony CagiVlich.L.Rev.1925,1934,n.33(1985).
See alsoBowen Poulin, AnneConvictions Based on Lies: Defining Due Process
Protection,116PennSt.L.Rev.331,393-94(2011) (Due process@régainst unfairness
of proceeding, and analysis should focus only oathwr false testimony rendered trial
and resulting conviction unfair.).

The above case law and rationale provide a strasg for this Court to re-
examine this issue and determine that due prosesslated by a conviction stemming
from false testimony. “Few rules are more certwan accurate determination of
innocence or guilt than the requirement ... thatsimauld not be convicted on false
testimony.” Ortega v. Duncan333F.2d102,109(2Cir.2003). This Court should hold
that Leonard’s convictions, stemming in part fraisé testimony, violated his rights to
due process, as guaranteed by the United Stategliaaduri Constitutions. U.S. Const.,
Amends. V, XIV; Mo. Const. Art. I, Sec. 10.

In addition to the above, the decision in capitees must reflect a heightened
degree of reliability under the Eighth Amendmemt'shibition of cruel and unusual
punishmentsMcCleskey v. KemA.07S.Ct.1756,1795(1987). Heightened reliabifity
required at all stages of a capital proceedigghiro v. Farley114S.Ct.783,793(1994).

The aforementioned case law requires the movaoroiee prejudice where a
conviction stems from false testimony. In casethefState’s knowing use of false

testimony, “the [Supreme] Court has consistentlyd lieat a conviction ... must be set

aside if there is any reasonable likelihood thatftiise testimony could have affected the

judgment of the jury.’Agurs 42U.S. at 103. I8anders v. Sullivan, suprthe Second
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Circuit held that in cases of false testimony aJonerder to trigger a due process
violation, the new evidence must be so material tha for the false testimony, the
defendant probably would not have been convictdd.863F.2d at 225-26.

Leonard has met both of the above tests for pregudAs set forth in Part 1 of this
Argument, the Charter phone records were devagttiithe defense for several reasons.
The State used the records to argue to the jutydthgela did not make an outgoing call
on or after November 26 (when Leonard left town)aaese she had been killed (Tr.1521-
33,1742-44,1773-74). The State used the recordsytee that Gerjuan did not talk to
Angela after Leonard left town (Tr.1746-47,1773-7&he State used the records to
inform Sherry and Beverly Conley that the phonésdabm the victims would have
occurred before Thanksgiving and they were mistakeheir belief that they had talked
to the victims after Thanksgiving, November 25 {674-77,1691-92,1774). The State
used the records to discredit Sherry and Beverlyl&gs initial statements to the police,
by arguing to the jury that Sherry and Beverly weistaken because Charter’s records
did not show outgoing calls to Sherry and Beverbnf the victims’ phone after
November 25 (Tr.1742-43).

The false testimony concerning the Charter recbadisa pervasive effect on the
inferences to be drawn from the records and altdreevidentiary picture favorably for
the State. The jury deliberated for four and oal-mours as to Leonard’s guilt
(Tr.1783-85). During its deliberations, the juskead for and received the phone records
(L.F.1185). But for the false testimony concerniing Charter records, there is a
probability that Leonard would not have been cor@dc
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Conclusion, Parts 1 and 2

The hearing court denied this claim, because: thsel cannot be faulted for not
discovering the Charter disclaimer; 2) Ms. Herlagrd Mr. Jensen provided possible
explanations for the discrepancies between Charsard Sprint’s records; 3) the
discrepancies amounted to a small number of catlsded not make any testimony false;
and 4) the discrepancies affected the weight ofd¢herds, not the records’ admissibility
(PCRL.F.345-49).

The hearing court’s findings are clearly erroneoksst, had counsel thoroughly
examined the phone records, they would have notledmissions and inaccuracies.
This in turn would have led them to confront thearels custodians, who would have
then testified, as they did at the post-convictiearing, that Charter and Sprint did not
guarantee the accuracy of the records (PCRTr.3B7919,122,126-27,129-30).

Second, it does not matter that Ms. Herbert andJemsen offered possible
explanations for the discrepancies. The pointtivasthe discrepancies existed. This
meant that a person could have made a call fronaitiiens’ landline without that
activity being reflected on Charter’s records. @ilethe discrepancies demonstrated
that both Sprint’s and Charter’s records were alilble to prove calls not made
(PCRTr.168,184). Yet, the State used the recandthét purpose at trial (Tr.1429-
31,1521-33,1735,1742-44,1746-47,1773-74). Ms. eiednd Mr. Jensen should have
only been able to testify at trial that the recaads a reflection of the calls that Charter

and Sprint recorded or that an outside carrierrcmband forwarded to Charter.
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Third, certain discrepancies between Charter’'smuht’s records do, in fact,
make certain trial testimony regarding the recdatlse. At trial, Ms. Herbert testified
that Charter’s records of Angela’s landline corgdimll outgoing calls (Tr.1511-
13,1516,1550-51;St.Ex.220). Subsequently, a casganf Charter’s records with
Sprint’s records demonstrated that such testimaawy false (PCRTr.41-
53,82;Mov.Exs.2,2A,5,6,7,8;St.Exs.218,219,220,228,260).

Fourth, the discrepancies do affect the weighhefrecords, and it was essential
to make the jury aware of the discrepancies togmethem from deliberating with a false
impression of what the records proved.

The hearing court’s decision is clearly erroneotiBis Court should reverse

Leonard’s convictions for first degree murder aachand the case for a new trial.
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ARGUMENT I

The hearing court clearly erred in denying Appellart’s claim that trial
counsel was ineffective for failing to object to:1) the admission of the Charter and
Sprint phone records; and 2) the Charter records catodian’s testimony regarding
her change of the durations of the “yellow” incomirmg calls, which data was collected
and recorded by outside carriers, and her opinionhat those incoming calls went
into voicemail, because this denied Appellant higghts to the effective assistance of
counsel, due process and freedom from cruel and usual punishment, as
guaranteed by the U.S. Constitution, Amends.5,6,8}1and Missouri Constitution,
Art.1,Secs.10,18(a),21, in that: 1) Charter and Sint’'s computer systems were not
shown to produce accurate results and the recordsustodians testified at the post-
conviction hearing that Charter and Sprint did not guarantee one hundred percent
accuracy of their records; and 2) the Charter recods custodian was not sufficiently
familiar with the outside carriers’ practices to reformat and interpret the outside
carriers’ data. Leonard was prejudiced because: )lthe State used the Charter and
Sprint records to prove callsnot made (when the records were not reliable for that
purpose); and 2) the State used the Charter recordsustodian’s testimony and
opinion about the “yellow” incoming calls to arguethat those calls went into

voicemail (as the victims had been killed).

At trial, the State relied heavily on the phoneorels to show that the victims were

dead before Leonard left town (on November 26)tardkfeat the defense theory that
Aunt Beverly and Aunt Sherry spoke with the victiafser November 26. Despite the
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importance of the phone records, counsel faileabiequately examine the records,
investigate their accuracy, and object to the aslimnisof the records and inadmissible
testimony regarding the records.

Leonard alleged in the post-conviction case thaseaably competent counsel
would have conducted an investigation of the phecerds and would have objected to
the admission of the records on the basis thateit@rds were not reliable and the State
did not lay a sufficient foundation (PCRL.F.111-13Qeonard also asserted that
reasonable counsel would have objected to Ms. Heésliestimony regarding her
changes of the durations of the phone calls pravimdeother carriers and to her opinion
that in her experience, those calls went into vo@ak (PCRL.F.104-110).

The Evidence at Trial

The Charter Records

At trial, the State called Cathy Herbert, a recargstodian for Charter
Communications (Tr.1509-10). Ms. Herbert had bemployed at Charter for three
years and in the telecommunications industry foteln years (Tr. 1510). Her primary
responsibility was to respond to records requdstd4$09-10). In addition, “[w]e
configure the equipment that provides telephoneigeto telephone subscribers, [and]
... we configure the type of equipment that recohgsrecords” (Tr.1510). She had
worked with telephone equipment for six years {(G10).

State’s Exhibit 220 were the call records for Arrgebwe’s Charter landline (Tr.
1511-12). Various pieces of equipment were usguaoducing the Charter records, but
the main mechanism was “a telephone switch,” wpitltessed the calls (Tr. 1510).
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The call records for Angela’s Charter landline eetedall outgoing calls and some, but
not all, incoming calls (Tr.1511-13,1516,1550-51EXt220). The records were “fair
and accurate” and were admitted into evidence witdefense objection (Tr.1512-13).

The prosecutor created several graphs from thet€@haicords. State’s Exhibit
215 showed the calls from Angela’s number to chemkown voicemail, and those
voicemail calls stopped on November 25 (Tr.152252£&x.215). State’s Exhibit 217
showed two calls from Angela’s number to Gerjuanismber on November 24 and none
thereafter (Tr.1524-25;St.Ex.217). Because Chartecords of Angela’s landline did
not catch all incoming calls, Gerjuan’s number rhaye called Angela’s number without
the call appearing on Charter’s records (Tr.1551-52

State’s Exhibit 218 showed three calls on Novenieirom Angela’s number to
Aunt Beverly’s numbers, and none after that (Tr3:28). State’s Exhibit 219 showed
two calls between Angela’s number and Aunt Shemymbers on November 13 and a
final call on December 3 (Tr.1526).

State’s Exhibit 213 showed outgoing calls from Alagenumber from November
24 at 8 a.m. through December 4 (Tr.1527-28). Mimgoing calls on November 24
were made to Valerie Burke (2), Perry Taylor (%) &outhwest Airlines (2) (Tr.1528-
29)18

State’s Exhibit 212 showed the outgoing calls frangela’s landline from

November 1 through December 4 (Tr.1521-22;St.EX.2EF20m 9:50 a.m. on November

8valerie Burke was an old friend of the Taylors 867).
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25 through November 29 at 8:54 a.m., there werg cails forwarding to voicemail on
Angela’s landline (Tr.1530). There were no outgodalls and no incoming calls that
Charter was aware of (Tr.1530-31).

The Charter records included incoming calls thaieweghlighted yellow; these
records were provided to Charter by another cafoieinternal billing purposes
(Tr.1523-24,1532). The only calls reflected on @farter records, between the final
outgoing call to Perry on November 25 and the finebming call on December 3 were
calls to voicemail except six calls highlightedlg®l (Tr.1531-33). Charter did not have
all information about those “yellow” calls, so ia# not known whether those calls were
answered or went to voicemail (Tr.1532-33,1537-38pse calls were “not recorded
necessarily by the same equipment that recordedthies records that [Charter]
provided” (Tr.1532).

Ms. Herbert went through each of the “yellow” sadind opined that each call,
except for one call, likely went into Angela’s verail (Tr.1533-38). Ms. Herbert
opined that the call preceding each “yellow” cadlsna portion of that same call that went
to voicemail (Tr.1533-38). Charter recorded thecpding part of the call that went to
voicemail, and the other carrier then recordedpttréion of the incoming call that went
to Angela’s number (Tr.1533,1535). Charter didmte a record of the “incoming”
portion of that call because it did not recordmmtioming calls (Tr.1534).

Ms. Herbert opined that the “yellow” calls wentioicemail, because (after she
reformatted the records) the duration of the “yeflgall provided by the other carrier
was virtually the same as the duration of the piegecall that went into voicemail
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(Tr.1534-37,1553). In addition, the time of eagbkllow” call and the call preceding it
were close, given that the other carriers may awehhe exact time as Charter
(Tr.1533,1535-37).

Ms. Herbert provided the above explanation as ¢ égellow” call and
preceding call, except as to the “yellow” call oovember 29 at 8:56 a.m. (Tr. 1534).
The call preceding that “yellow” call occurred oW mber 29 at 8:44 a.m. (Tr.1534).
Ms. Herbert suggested that because that “yellowordly had a duration of “0,” that
meant that the call was under one second and wmildave been answered (Tr.1534).

During cross-examination, Ms. Herbert testified ttae originally provided
Charter’s records for Angela’s landline, Defendaiixhibit LL, to the defense in
January 2007 (Tr.1539;Def.Ex.LL). A couple of weddefore the trial in February 2008,
she reformatted and corrected the durations ofyteléow” calls from the outside carriers
and created a new set of records using newer egumipfir.1540-42,1553;
Def.Ex.LL;St.Ex.220). The original Charter recoptsvided different information
regarding the durations of the “yellow” incomindlsdahan the information contained in
the later Charter records, which were used by taee St trial
(Tr.1541;St.Ex.220;Def.Ex.LL). Ms. Herbert's expéion of how and why she changed
the duration of the “yellow” calls, was as follows:

...[T]he difference between the two records is tHauhd in
reviewing the records for [my] testimony | foundat there was a

difference in the way the duration of the call betw the records that we
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record and the records that are given to us byré plarty have a different
amount of number of digits.

So in formatting the original set of records it wamble to take into
account the missing digits in the duration for athigse calls provided to us
by the outside carrier.

So upon evaluation and looking at them, | was @bhietermine
there was a discrepancy, and | was able to go &adlcorrect that to
correct the durations for those calls.

(Tr.1541).
Ms. Herbert changed the durations of the followiygllow” incoming phone

calls:

= November 29 at 8:56 a.m., from 27 seconds to Oneks;0

= November 29 at 6:59 p.m., from 12 seconds to 9rsis;0

= November 29 at 8:51p.m., from 1 minute, 33 secaod®® seconds;

= December 1 at 9:37 a.m., from 7 seconds to 1 mi2stseconds;

= December 1 at 7:29 p.m., from 29 seconds to 6 sksgon

= December 3 at 8:34 a.m., from 1 minute, 13 sectm8sseconds.
(Tr.1544-47;St.Ex.220;Def.Ex.LL). The records alstiected that the duration of a
yellow incoming call on November 24 at 8:05 p.mswaanged from 1 minute, 14
seconds to 0 seconds (St.Ex.220;Def. Ex.LL). Attese changes, the duration of each

“yellow” call provided by the other carrier wastually the same or the same as the
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duration of the preceding call that went into vonedl (except for the call on November
29 at 8:56 a.m.) (Tr.1534-37).

Because the “yellow” call information came fromautside carrier, Charter’s
equipment was unable to provide information as ethe phone may have been off
hook (Tr.1548,1552-53). The “new records” that Msrbert provided a couple weeks
prior to trial were “more accurate” than the recoptovided more than a year earlier
(Tr.1553).

At trial, two defense witnesses deviated from tivatral statements to the police
after considering the Charter records. Aunt Bevestified that Alexus called her late
one evening (Tr.1673). Beverly told the policettiiie call occurred at approximately
midnight on November 27 (Tr.1674). Later, aftev8dy spoke with the prosecutor and
viewed the Charter records, she realized she wsisikain about the date of Alexus’
phone call (Tr.1674-77). The Charter recordsdattid that the last call between her
number and Angela’s landline was on Novembeéf glir.1677).

The defense also called Aunt Sherry (Tr.1680)orRad trial, she saw the Charter
records and State’s Exhibit 219, which is a grajptads between her numbers and

Angela’s number (Tr.1691-92). According to theamels, there were no calls made to or

9 However, there was testimony that the childrenewsith the Conleys (and not at
home with Angela) from November 19-38d the weekend of November 11, so the
children would not have called Aunt Beverly (Conléym their home landline on

November 21 (Tr.841,847,1678-79,1695).
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from her number to Angela’s landline from NovemB6é¢30 (Tr.1691-92). She
disclaimed her prior statement that she had taik¢ke victims on November 27 and 28
(Tr.1691-92).

The Sprint Records

Through Dan Jensen, a records custodian for Sdertel, the Stated elicited the
Sprint call detail records, which is raw data dikefrom the phone switch, for Leonard
and Perry’s cell phones (Tr.1410-12,1566;St.Exs228260). It also brought forth the
Sprint billing records for Gerjuan’s cell phone (412,St.Ex.252). These records were
admitted into evidence without objection (Tr.1412).

The Sprint records captured all outgoing and incgnaalls in the network
(Tr.1415). Gerjuan’s records showed the numbedsiied for outgoing calls but did not
show the number for incoming calls (Tr.1451-52,1843. Rather, incoming calls were
merely designated as “incoming” (Tr.1450-51). QuvBmber 23, Gerjuan’s cell made
seventeen calls to Angela’s landline (Tr.1426)orkNovember 24 through December 3,
there were no outgoing calls from Gerjuan’s nunbekngela’s number (Tr.1426).

Mr. Jensen reviewed the Sprint cell phone recofdsonard and Perry, as well as
graphs created by the prosecutor from those re€drds436-29,1431-34,1437,1440-41;
St.Exs.227,230,231,232,233,234,236,239,241). Thaseonly one outgoing call from
Leonard’s cell phone to Angela’s landline, and thaturred on November 22 (Tr.1429).
There were no phone calls at all from Leonard’sr$mell phone to Angela’s landline

after November 23 (Tr.1429-31).
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The records of Leonard and Perry’s cell phonegcedd several calls during the
late night of November 23 and the early morninglofember 24, between Leonard,
Perry, their mother, and Leonard’s wife (Tr.143113837-38,1440-42,1448;
St.EXs.220,223,224,233,234,236,237,252,260). Lelomad Perry’s cell phone records
also showed calls between Leonard, Perry, theiherpaind Leonard’s wife on
December 3, the day that the bodies were disco\@mret435-39,1443-44;
St.Exs.223,224,235,238,242,260).

Additional Evidence at the Post-conviction Hearing

Christopher Avery

At the hearing, Christopher Avery, Senior CounselGharter Communications,
testified that Charter began its landline telephser@ice (the service provided to Angela)
in the St. Louis area in the summer of 2004 (PCBOFR1). At the time of the hearing
(in 2011), Charter included a standard disclaimaesponse to records requests
(PCRTr.92-3;Mov.Ex.11). That disclaimer adviseattGharter:

...DOES NOT keep or have records for every incomingutgoing

call made or received by our telephone subscrib&ng absence of a

record for a particular call(s) on the attacheddogs not mean that such

call(s) was not made or received but, rather, mésatsa record of such

call(s) was not recorded by our system. Furthmmesof the information

contained herein is provided by third-party cagiand is subject to error.

These records are provided “as is” without reprigems and/or

warranties of any kind.

90

149 Nd 21:2) - Z1ozZ ‘80 Aely - Mnoo awaldng - paji4 Ajjeaiuctpalg



(Mov.Ex.11). Charter began using the above speeihldisclaimer in 2009
(Mov.Exs.11,12;PCRTr.93).

At some point after June 2005 and before March 2806 at the time of the trial
in February 2008), Charter routinely included srigssponse letter for telephone records,
the following disclaimer language:

Please be aware that Charter’s billing records fwdrich the above
information is obtained are subject to human esrat Charter cannot

always guarantee the accuracy of such records. skould not rely solely

on this information and should always independeciyoborate the

information Charter provides you with other infotina you have

concerning the identity of the individual.

(Mov.Ex.12;PCRTr.95-6). Charter used the disclaitarguage to make clear to the
requesting party that Charter’s records may corgeiors or omissions (PCRTr.96). No
disclaimer language was used by Charter in respgrtdi a record request in 2004 and
the first part of 2005 (Mov.Ex.12;PCRTr.95).

From 2005 through 2008, if an attorney had askedAMery whether Charter
guaranteed the accuracy of its telephone landénerds or for any disclaimer language
used by Charter, he would have told them that @haldes not guarantee the accuracy of
its records and would have provided them with #levant disclaimer language (PCRTr.

97). He would have been available to testify atttial in February 2008 (PCRTr.97-8).
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Cathy Herbert

Cathy Herbert, the Charter records custodian wsiifitd at trial, testified at the
post-conviction hearing (PCRTr.36,39-40). She hdgar employment with Charter in
2005 or 2006 and was employed there for two yd2@R(Tr.37). As part of her job
duties, she provided records in response to sulap@euests (PCRTr.37).

She had worked in the phone industry, includinGaE, AT&T, Sprint
Communications, XO Communications, and Chartecesapproximately 1993
(PCRTr.79-80). She worked primarily with landlirtetephones and “never really
worked in the cellular side of the industry” (PCEBQ).

Ms. Herbert testified that when she worked at Gitaghe was aware that the
company used disclaimers and did not guarante&anéred percent accuracy of its
records (PCRTr.38-9). At the time of the trial, .Merbert believed that the Charter
records containedll outgoing calls (PCRTr.82).

Ms. Herbert compared Charter’s records of Angdhislline with Sprint’s
records of Perry and Leonard’s cell phones (PCRF9;Mov.Exs.2,2A,7,8;St.Exs.220,
223,224,260). She testified, contrary to her teatimony, that “there is obviously a
discrepancy, and it is possible that one or therditecord] could be incorrect or not
contain all [phone calls]” (PCRTr.41-53;Tr.1512-1816,1521-22,1524-
31;Mov.Exs.2,2A,5,6,7,8;St.Exs.218,219, 220,223,2@4). Specifically, Ms. Herbert
acknowledged that fiveutgoingphone calls made from Angela’s landline appear on
Sprint’s records of Perry and Leonard’s cell phahes received the call (as incoming
calls), butdo not appear on Charter’s records outgoing call§A-1-A-7;PCRTr. 41-
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53;Mov.Exs.2,2A,5,6,7,8;St.Exs.218,219,220,223,2@d). The calls occurred on
November 22, 23, and 24, which was during the exod charged of November 22-
December 3 (L.F.54-57,1133,1138,1143,1148).

Ms. Herbert also compared Charter’s records afedais landline with Sprint’s
records of Gerjuan’s cell (PCRTr.54-66;Mov.Exs.2&819Exs.220,252). When
Gerjuan’s cell records (314-517-1270) reflectedatyoing call to Angela’s Charter
landline (314-395-1512), the Charter records rédié@n incoming call from a different
number (314-878-1575) (A-8-A-15;PCRTr.56-65;Mov.B2459;St.Exs. 220,252). This
happened seventeen tim&e€Appendix A-8-A-15;Mov.Exs.2A,9;St.Exs.220,252).

In addition, certain outgoing phone calls from Afajs landline to Gerjuan’s cell
are not reflected on Sprint’s records as “incomiogfls (A-19-A-21;PCRTr.66-
9;Mov.Exs.2A,9;St.Exs.220,252). According to tkeards, that occurred seven times
(SeeAppendix A-16-A-21;Mov.Exs.2A,9;St.Exs.220,252).

Ms. Herbert testified that she would have beetingilto make the above
comparisons and would have testified at trial tHBtevidently, Charter’s records did not
contain all outgoing calls; 2) when Gerjuan’s @alled Angela’s landline, a different
incoming number appeared on Charter’s records3a&print’s records for Gerjuan’s
cell did not reflect “incoming” calls at times whé&mgela’s landline called Gerjuan’s cell
(PCRTr.48,65-66,69-70,83-84). Ms. Herbert coultdexplain why the Charter records

were not showing all outgoing calls and could arfier possible reasons for the

discrepancies between Sprint’s records and Chanecords (PCRTr.54,65-66,83-84,86-

88).
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With regard to the “yellow” incoming calls, whietas data provided by outside
carriers, Ms. Herbert testified at the post-coneithearing that that when the
information from the outside carriers came to Gérait was not in a readable form until
the records were formatted by Charter (PCRTr.74¢5/9). She determined that the
durations of incoming calls provided by other asihad been improperly formatted in
the initial set of Charter records (PCRTr.74-75;Mou2A; St.Ex.220). She did not
recall how she found the errors but believed thatreoticed that “the time was way off”
(PCRTr.75-76). After she found the errors, sheth@records through “probably 12
times after that” to make sure it was correct (PCPRI-6).

She explained that the durations “...sent electailyic..by another carrier are in
a different format when they get to us, that covdtiuse the same algorithm that was
used to format the Charter durations” (PCRTr. 7, &he testified previously at a pre-
trial deposition that she was unable to determow the program that she used to format
the new records made the determination of the dusbf the phone calls from the
outside carriers (PCRTr.77). She was also unabdietermine why some of the
durations after being reformatted became longersante became shorter (PCRTr.77-
79).

Dan Jensen

Dan Jensen, the Sprint Nextel records custodiamtestified at trial, testified at
the post-conviction hearing (PCRTr.101). He tesdifat trial that Sprint’s records of
Perry’s and Leonard’s cell phones captured allimog and outgoing calls in the Sprint
network (PCRTr.104;Tr.1415). He also testifiedria that Gerjuan’s records did not
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indicate the telephone number calling in but rattesignated “incoming” when she had
an incoming call (PCRTr.104;Tr.1451-52). He wastasked at trial whether the word
“incoming” would show up every time someone callgerjuan’s cell number, but
initially testified at the post-conviction hearititat “that’s exactly how it works”
(PCRTr.105).

At the post-conviction hearing, Mr. Jensen testiflas Ms. Herbert had) that
certain outgoing calls shown on Charter’s recofd&rmela’s landline to Gerjuan’s
Sprint cell are not reflected on Sprint’s recordaasincoming” call (PCR Tr.112-
15;Mov.Exs.2A,9;St.Exs.220,252;A-16-A-21). Mr. 3en was not able to definitively
answer why that occurred (PCRTr.115). Howevehdieved that there were incoming
calls that were not billed and would not have app@an the bill, such as calls not
answered or calls to a phone that had been povedirédCRTr.115,120).

Like Ms. Herbert, Mr. Jensen was also unable fwax why Charter’s records of
Angela’s landline showed a different incoming numf@and not Gerjuan’s cell number),
when Gerjuan’s cell called Angela’s landline (PCRId4-12).

Mr. Jensen compared Charter’s records of Angédadline with Sprint’s call
detail records of Leonard and Perry’s cell phoi&SRKTr. 106-08;Mov.Exs.2A,7). Like
Ms. Herbert, Mr. Jensen acknowledged that Sprieterds of both Leonard and Perry’s
cell phones showed incoming calls from Angela’sllare and yet Charter’s records of
Angela’s landline did not show corresponding outgatalls (PCRTr.106-

110;Mov.Exs.2A,7,8).
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Mr. Jensen compared Sprint’'s records of Perry’sptelne with Sprint’s records
of Leonard’s cell phone (PCRTr. 116). Perry’s recshowed an incoming call from
Leonard’s cell on November 24 at 1:05 a.m., Eastame, but Leonard’s cell phone
record did not show a corresponding outgoing ¢éIIRTr.116;Mov.Exs.7,8;A-22-A-

25). In addition, Perry’s record showed an outgaiall to Leonard’s cell on November
25 at 9:10 a.m., but a corresponding call was eiteated on Leonard’s record
(PCRTr.116; Mov.Exs.7,8;A-22-A-25).

Mr. Jensen explained that Sprint does not guaramteédnundred percent accuracy
of its records (PCRTr.117). Where one Sprint réatrows a call but another record
does not show the corresponding call, the callc&cbalve been roaming on another
wireless carrier’'s network (PCRTr.118,122,126-2T)was also possible that Sprint’s
records contained an error due to hardware or softfailure (PCRTr.129-30).

Mr. Jensen would have been willing to make thevalmmmparisons and would
have provided the same testimony at trial thatiletithe hearing (PCRTr.110-11,112,
116,117). Mr. Jensen has, in his experience, d&ed discrepancies between the phone
records of two different companies and has testifegyarding discrepancies between two
sets of Sprint records (PCRTr.118,126).

Trial Counsel

Trial counsel, Bevy Beimdiek, Karen Kraft and Rdbfolfrum testified at the
hearing that they were not aware that Charter'sroscdid not show all outgoing calls

(PCRTr.142,179,194).
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They also were also not aware that on seventeasimets, Gerjuan’s number
showed up as a different incoming number on Chartecords of Angela’s landline
(PCRTr.144,180,195-96).

They were not aware, before trial, that Sprintsorels for Gerjuan’s cell did not
indicate an “incoming” for every time she was gejtan incoming call
(PCRTr.146,181,196-97). Thus, there were timesAhgela’s landline made an
outgoing call to Gerjuan’s cell but there was noesponding “incoming” call on
Gerjuan’s records (PCRTr.146,181,196-97).

Counsel were not aware that there were instancesen®erry’s record indicated
calls to or from Leonard’s cell but there was naesponding call reflected on Leonard’s
records (PCRTr.146,181,197).

They were not aware that Charter employed disclalarguage regarding its
records and did not guarantee the accuracy oédsrds (PCRTr.147-48, 182,198).
Rather, Charter represented to trial counsel tteCharter records includedl outgoing
calls (PCRTr.147).

Counsel were not aware that Sprint did not guaeatiite accuracy of its records
(PCRTT.149).

Counsel testified that if they had known of theiesswith Charter’s and Sprint’s
records, they would have considered objecting ecatttmission and use of the records at
trial based upon the lack of sufficient reliabili§CRTr.150,184-85). There was no trial

strategy reason for not doing so (PCRTr.150,185,198
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Counsel also testified that approximately five webkfore trial, the prosecutor
called and indicated that Ms. Herbert had createevaset of records (PCRTr.136,176-
77,191-92). They did not consider objecting toribev set of records or to Ms. Herbert’'s
testimony regarding the change in the duratiorth®fyellow” calls and her opinion that
the “yellow” calls likely went into voice mail (PCR.138,178,193).

The Hearing Court’s Decision

The hearing court denied the claim that counsalishivave objected to the
admission of the phone records, finding that: diserepancies between the phone
records did not make the entire records inadmissMk. Herbert and Mr. Jensen offered
possible explanations for some of the discrepanthesdiscrepancies may be due to
reasons that have nothing to do with the accur&tlyeorecords; and the discrepancies
affected the weight of the records, not their agristy (PCRL.F.345-46,348-49).

The hearing court denied the claim that counseéweffective for failing to
object to Ms. Herbert’s testimony and opinion alieat “yellow” calls, because Ms.
Herbert’s training and experience qualified heoffier opinions on matters contained in
the records (PCRL.F.342-43). In addition, trialiesel cross-examined Ms. Herbert
about the shortcomings in the records, and Ms. étedonceded that she could not
testify that the calls were not answered becausevsis not present in the home
(PCRL.F.342-43).

Standard of Review

This Court must review the hearing court’s findifigisclear error.Sanders v.
State738 S.W.2d 856,857(Mo.banc1987).
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To establish ineffective assistance, Leonard mustvghat his counsels’
performance was deficient and that it prejudicexddaise.Strickland v. Washington
466U.S5.668(1984). To prove prejudice, Leonard rebisiv a reasonable probability
that, but for counsel's errors, the result of ttecpeding would have been differerd,
State v. Butler951S.W.2d600,608(Mo.banc1997).

Counsel can be ineffective for failing to obje&enner v. State709S.W.2d
536,539(Mo.App.,E.D.1986Butler v. State108S.W.3d18,27(Mo.App.,W.D.2003);
State v. Storey901S.W.2d886,901(Mo.banc1995). Failing to obgact constitute
ineffective assistance of counsel if it resulted isubstantial deprivation of the accused’s
right to a fair trial. Schnelle v. Stajd 03S.W.3d165,176(Mo.App.,W.D.2003).

Part 1, Counsel was Ineffective for Failing to Diger Omissions and
Inaccuracies in the Phone Records and Object tAtimission of the Records.

A record of an act shall be competent evidencd )Jfthe custodian testifies to its
identity and the mode of its preparation; 2) it waede in the regular course of business,
at or near the time of the act; and 3) in the apirof the court, the sources of
information, method and time of preparation werehsas to justify its admission.
Section 490.680,RSMo0200Dy re the Estate of Newman v. Schiqtts8S.W.3d640,
647(Mo.App.,W.D.2001). Business records consistihgomputer printouts are
admissible under Section 490.680, “provided thertass regularly employs electronic
computer equipment to enter and store informatrahtae three required foundational
showings of the statute are satisfied with resfietite entries reflected thereord. at
646. The trial court has considerable discretiodatermining whether a sufficient
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foundation exists to support the admission of bessrecords, provided that the minimal
requirements are mettate v. Carruth166S.W.3d589,591(Mo.App.,W.D.2005tate

v. Tillman 289S.W.3d282, 294(Mo.App.,W.D.2009). “The bottme” regarding the
admission of business records is a discretionagragnation by the trial court of their
trustworthinessPeters v. Johnson & Johnson Products, 1783S.W.2d442,
444(Mo.App.,E.D.1990).

However, some courts distinguish computer-generddéa, such as records of
telephone connections recorded by a computer, dmmputer-stored data and require, as
a foundation for the admission of computer-generdeda, authentication by a showing
that the machine was functioning properly and peeduaccurate results. $tate v.
Armsteaq 432S50.2d837(La.1983), the Louisiana Supreme Gaemied a printout of
computer-generated data, which occurred by the atenpecording the source of
various telephone connections as it was making tlferently from printouts of
human statements fed into a computelr.at 839-40. “With a machine... there is no
possibility of a conscious misrepresentation, dnedossibility of inaccurate or
misleading data only materializes if the machineasfunctioning properly.”ld. at 840.
The Court therefore viewed the computer-generadg¢a, @ printout of a telephone trace
of calls that the computer was programmed to makleracord the source of, as
demonstrative evidence of a scientific test or expent. Id. at 839, 841. Although the
defendant did not object based on insufficient ttation (but instead objected that the
person who made the record should have testified)Court wrote further that “...we
are satisfied from the testimony of [the securignager for Southwestern Bell], that the
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procedure performed by the telephone company campeimonstrated that the data was
accurate and reliable enough to justify its adroissi Id. at 841.

See also People v. Holowk#86N.E.2d877,879(111.1985) (Results of
computerized telephone tracing equipment are rextsg, and their admission into
evidence requires only foundation proof of methbdecording of information and
proper functioning of device.Btate v. Kandutschi99N.W.2d 865,876-80(Wis.2011)
(Testimony by Department of Corrections agents aicturacy and reliability of
Electronic Monitoring Device equipment was suffrdidoundation for admission of
report generated by EMD§tate v. Carter762S0.2d662,679-81(La.App.2000)
(Computer printouts that represent only by-prodiighachine operation and do not
reflect computer-stored human entries are not BggiSE Money Bank v. Moralggr3
N.W.2d533,537(lowa2009)(Self-generated computesrdscare not hearsay, and
admissibility is determined by evaluation of relldip and accuracy of process involved
in making record)People v. Dinard@01N.W.2d73,79(Mich.App.2010)(“When ...fact
is asserted by non-human entity, such as clockntethe time’..., ‘statement’ is not
hearsay...;” as such, result of Datamaster machih&hnself-generated test result and
printed result on paper ticket, was not hearsay.).

In contrast with the above, several federal contespreting the Federal Rules of
Evidence governing hearsay have considered compperts as hearsay and have
permitted their admission upon a foundation denratisg that the records fit within the
business records exception to the bar on heaiSagAdam Wolfson,NotéElectronic
Fingerprints”: Doing Away with the Conception ob@puter-Generated Records as
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Hearsay 104 Mich.L.Rev.151,155,fn33(Oct.2008}ting United HealthCare Corp. v.
Am. Trade Ins. CB8F.3d563,574,fn7{8Cir. 1996);United States v. Pendergrass
47F.3d1166(ACir.1995);Potamkin Cadillac Corp. v. B.R.l. Coverage Corp.
38F.3d627,633(¥Cir.1994);United States v. Cestn86F.3d 904,909-10(11Tir.1994);
United States v. Blackbu@92F.2d666,670-72{Cir.1993);United States v. Mooye
923F.2d910,914-15{Cir.1991);United States v. Spin845F.2d143,148-
49(6"Cir.1991);United States v. Huts¢821F.2d1015,1019-20(€ir. 1987);United
States v. Millef771F.2d1219,1237-38(€ir.1985);United States v. Glasser
773F.2d1553,1559(1"Cir.1985);United States v. Kifi95F.2d755,762(D.C.Cir.1979);
United States v. Liebe®19F.2d542,547(%Cir.1975);See also United States v. Yeley-
Davis 632 F.3d673,678-79(1€ir.2011) (Although the Tenth Circuit held thatlqgtone
records were not testimonial, the Court also ntitaticell phone records qualified as
business records and were admissible if the praogdail the proper foundation for
admission of records as business records.).

The Missouri Court of Appeals held that a compuggenerated report of
computer-recorded data documenting a phone cafl &garticular phonéef, properly
authenticated as being reliablevas not hearsay because it was not the stateshant
human declarantState v. Dunn7S.W.3d427,431-32(Mo.App., W.D.1999)(italics
added). IrDunn the defendant asserted that the trial court eme@dimitting into
evidence computer-generated telephone billing tescavhich established that a telephone
call was made from the victim’s number to her sgnisber and that the call lasted from
7:19 p.m. until 7:32 p.mid. at 431. The defendant asserted that the evidease w
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hearsay and was not admissible pursuant to thedasiecord exception to the hearsay
rule, Section 490.680,RSMad.

The circuit court ruled that the following testimowas sufficient reassurance of
reliability to make the telephone business recadinissible, and the Court of Appeals
agreed: The computer-generated record was adoiicord prepared by Southwestern
Bell Telephone Company and billed on behalf of AT&@. A manager in
Southwestern Bell’s security office explained héve tomputer-generated telephone
bills were madeld. She testified as follows: her responsibilitieslided keeping
custody of Southwestern Bell's records; SouthwesBslil kept billing records for other
long-distance companies, including AT&T; the othempanies send AMA tapes, which
are billing tapes that say a call took place otaterdate and time from the originating
number and went to a terminating number; the AM#etare generated when
Southwestern Bell tracks, via a call made by tretamuer, the long-distance carrier that
is used by the customer, and Southwestern Bellssérgdcall over the network of the
long-distance carrier (such as AT&T) and then trgldistance carrier ends up with the
terminating end of the call; this is all done otlex computer; the long-distance carriers
send daily tapes and Southwestern Bell puts ti@triration on the customer’s bill; in
the normal course of business, she maintainecettwas in Southwestern Bell’s facility
or computers; the information contained within teeords and the records were
produced within thirty days of the time period bétbills. Id.

In determining the admissibility of the phone retrthe Court of Appeals held
that a “trace report, which tracks a telephone mmaltle to a specific number and which is
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generated by a telephone company’s computer, ieatsay.”Id., citing Strong, John
W., McCormick on Evidence,Vol.2,Sec.294 (., West1992). Because records of this
type are not the counterpart of a statement bynaanudeclarant, they should not be
treated as hearsay, but rather their admissitshtyuld be determined on the basis of the
reliability and accuracy of the process involvéd. The Court of Appeals quoted the
Tennessee Supreme Court’s decisioBtate v. Hall 976S.W.2d121(1988%ert. denied
526U.5.1089(1999):
[Clomputer generated records are not hearsag rdle that the

hearsay rule plays in limiting fact finder’'s considtion to reliable

evidence received from witnesses who are underarattsubjected to

cross-examination has no application to the commeérerated record in

this case.Instead, the admissibility of the computer tracaygtem records

should be measured by the reliability of the systtsalf, relative to its

proper functioning and accuracy. In.this case, the record reflects that

persons with special knowledge about the operati@gncomputer system

gave evidence about the accuracy and reliabilithefcomputer tracing so

as to justify the admission of the computer pritdotHere, ....there was

testimony from ...[the records custodian for GTE pélene company in

Texas]. He testified that AT&T’s billing systemhgghly reliable and that

all local phone companies doing business with ATi&Ve the exact same

billing system.... [H]is testimony was sufficient¢onfirm the reliability

of the telephone bill[.]id. at 147.
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Id. at 432 (italics added)See also State v. TayJ@03N.W.2d746, (Neb.2011) (Court
determined that sufficient authentication supposeduahission of cell phone records by
testimony of customer operations coordinator fdrgigone company that: his duties
included keeping records for company; he was familiith how company created and
kept records of cell phone calls; process involkambrding of information about a call on
a hard drive of company’s computer servers; recorade and saved included various
information; and computer servers where recordst@red are serviced and tested by
company on regular basis to make sure of accurataje v. Hawkins
98Cal.App.4'1428,1450,1452(Cal.App.2002) (Trial court did nbtse its discretion in
admitting computer printout of date computer fileere last accessed because state
adduced evidence that computer clock was functgpnmoperly; any evidence that
computer time could have been changed went tarttieslon probative value of printouts
and affected weight, not admissibility.).

In the case at bar, counsel should have discovmréddduced evidence of the
omissions and inaccuracies in the records and tgdo the admission of the records.
Such objection would have been successful, becaljsa.comparison of the available
phone records demonstrated that the records cedt&iaccuracies and omissions; and
2) the State adduced no evidence that the compaoieputer systems reliably produced
accurate results (rather, the records custodiatified at the post-conviction hearing that
their companies did not guarantee one hundred peaceuracy of their records)
(PCRTr.38-9,117,129). Mr. Jensen also testifietl thahis five years of experience, he
previously observed discrepancies between the ptemoeds of two different companies
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and had been asked to explain discrepancies betweesets of Sprint’s records
(PCRTr.118,126).

Per the Missouri Court of Appeals’ decisiorDann,the reliability of the
computer systems or accuracy of the computer sygstesults is a prerequisite to the
admission of computer-generated recordsnn, supra,73 S.W.3d at 431-32. Here, a
comparison of the available records demonstratectciracies and omissions within the
records. This further necessitated the requiremeevidence that the computer systems,
which collected and recorded the data, were raiablproduced accurate results.
However, no such evidence was adduced, as thedsecastodians testified at the post-
conviction hearing that their companies do not gotae one hundred percent accuracy
of their records (PCRTr.38-9,117,129).

Given the harmful nature of the phone-records ewgdetrial counsel had an
obligation to discover and adduce evidence of ¢wends’ deficiencies and the lack of
any guarantee of accuracy, and then object todhession of the computer-generated
records due to an insufficient foundation. Cousdallure to do so was not reasonable
under prevailing professional normStrickland v. Washingto@66U.S. at 687.

Had counsel adduced evidence of the problems wlphone records and
objected to their admission, the trial court wolibve sustained the objection or, at the
very least, would have admitted the records fodithgéed purpose of showing only calls
recorded by Charter and Sprint or calls recordedrbgutside carrier and forwarded to

Charter.
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Leonard was prejudiced by counsel’s omissions, imeethe phone records were
devastating to the defense. As set forth in Argurhethe State used the records to argue
that Angela did not make an outgoing call on oeratovember 26 (when Leonard left
town) because she had been killed (Tr.1521-33,8242773-74). The State used the
records to argue that Gerjuan did not talk to Aagsdter Leonard left town (Tr.1746-
47,1773-74). The State used the records to coe\@nerry and Beverly Conley that the
phone calls from the victims must have occurredteeNovember 25 and that their
initial statements to the police, that they spokit whe victims after November 25, must
have been wrong (Tr.1674-77,1691-92,1742-43,17B4it. for counsel’s failure to
adduce evidence concerning the inaccuracies anss@ns in the phone records and
object to the admission and use of the recordsahtthere is a probability that Leonard
would not have been convicted.

In addition, counsel’s failure to object to the askion of the records substantially
deprived Leonard of his right to a fair trial, basa the State used the records to prove
calls not made and the records were not reliabléhft purpose. The hearing court
clearly erred in finding that the records were stmdwn to be inaccurate and were

admissible (PCRL.F.345-46,348-49).
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Part 2—Counsel was Ineffective for Failing to ObjecMs. Herbert’'s Testimony
regarding her Changes of the Durations of the 8coming Phone Calls, which Records
were Provided by Outside Carriers, and her Opintloat Five of Those Calls, which
Occurred after Leonard left town, Likely went iftoicemail*

In Cach, LLC v. Askevd58S.W.3d58,60(Mo.banc2012), Askew appealed a
judgment in favor of the debt collector, CACH, wiad been assigned an outstanding
debt owed by Askew on a credit card account orlyireavned by Providian Bank. The
account was originally owned by Providian Bank thein was assigned to several other
companies before ending up with CACHL.

At trial, CACH offered an exhibit to show that wvoed Askew’s debtld. It
sought admission as a business record pursuaetctm6 490.680,RSMold. CACH
tried to lay a foundation through the testimonylef records custodian for the company
that owned CACH.Id. She admitted that she was not the records castddr the
second company that owned the debt, had not wddtdtie third company, and had no

personal knowledge of the business practices dirstecompany at the time it owned

the debt.ld. at 60-61.

20 Ms. Herbert testified that five of the six “yelldwalls, incoming after Leonard left
town, went into voicemail and one of the six “y&llocalls had a duration of “0” (after
she reformatted the records) and would not have baswered (Tr.1534,1544-

47;St.Ex.220;Def.EX.LL).
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Askew objected that the exhibit was hearsay arkkhproper foundation.d. at
61. Admission of the exhibit was prejudicial, besa it was the only evidence showing
that CACH had standing to pursue collection ofdbbt. Id. On appeal, Askew asserted
that the circuit court erred in admitting the extiibecause the records custodian was not
gualified to lay a foundation for the admissiortled exhibit as a business recotd. at
63.

Reversing, this Court held that, “[tjo be a ‘quigkf withess’ who can lay the
foundation for a business record pursuant to Sed@.680, [the witness] must have
sufficient knowledge of the business operation methods of keeping records of the
business to give the records probityd. at 64,65. The records custodian lacked
sufficient knowledge of when or how the exhibit waepared.ld. at 64. “To allow [the
record custodian’s] testimony to satisfy Sectiof.680 would be contrary to the statute
because it was insufficient to create the probighuli trustworthiness on which the
statute relies.”ld.

In State v. Reynold&46 N.W.2d 837(lowa2008), the defendant appeaked h
convictions for theft and six counts of forgeryl. at 839. At trial, the State called a
bank employee, who testified that she received ggommunications known as “error
messages” from the Federal Reserve indicatinglieatnoney orders cashed by the
defendant were counterfeild. at 840. She also testified that the bank routineteived
error messages via e-mail from the Federal Resere course of the bank’s business,
that the emails in the exhibits were from the FebReserve, and that the e-mails were
sent to notify the bank of a “counterfeit postalmag order.” Id. The State used that

109

149 Nd 21:2) - Z1ozZ ‘80 Aely - Mnoo awaldng - paji4 Ajjeaiuctpalg



testimony in an attempt to lay a foundation for &mon of ten exhibits, each of which
included a copy of the subject money order, varmasuments created by the bank, and
a copy of the error message from the Federal Resatvising the bank of the counterfeit
status of the subject money ordéd. No one from the bank or from the Federal Reserve
gave testimony explaining how the Federal Resemg eeports were generated and

sent. Id.

The Supreme Court of lowa held that the trial ceuréd in admitting the error
messages from the Federal Reserve, because tinsot@gtvas insufficient to satisfy
either the business records requirement that #teraents in the error messages were
made “by a person with knowledge” or that they wagle by a reliable, non-hearsay,
computer-generated sourclel. at 843. “The fact that third-party hearsay istaored in
an otherwise-admissible business record does eanst it of the ‘untrustworthy’
hearsay taint.”ld. at 842-43. Further, there was insufficient evigeto show that the
records were created through a fully automatedralmble process involving no human
declarant.ld. at 843. The Court ultimately held that trial ceahwas ineffective for
failing to object to testimony regarding the cornsenf the Federal Reserve error reports
(although counsel objected to the error reportsieves), because there would have
been insufficient evidence had counsel raised thetonious hearsay objectiond. at
845.

In the case at bar, Ms. Herbert did not possesiemt knowledge of the outside

carriers’ operations and methods of calculatingdimations of the phone calls to
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reformat the durations of the “yellow” incoming lsalrom the outside carriers and offer
an opinion about whether those incoming calls vpécked up or went into voicemail.

Ms. Herbert’s trial and hearing testimony includledt: She had been employed
at Charter for two or three years and in the tetgoanications industry for thirteen years
(Tr.1510;PCRTr.37). Ms. Herbert’'s primary job respibility was to respond to records
requests, and she testified that: “[w]e configine equipment that provides telephone
service to telephone subscribers, [and] ... we conéighe type of equipment that
records the records” (Tr.1509-10;PCRTT.37).

Charter did not have all information about the lgef’ calls, because the calls
were “not recorded necessarily by the same equipthahrecorded the other records
that [Charter] provided” (Tr.1532-33,1537-38,15452-53).

When the information from the outside carriers cam€harter, it was transmitted
digitally and not in a readable form until the restowere formatted by Charter’'s
equipment (PCRTr.74-6,78). When the informatiors wan through initially, the records
were improperly formatted (PCRTr.75,78-9). Ms. Ibtat did not recall how she found
the errors but believed that she noticed “the tivas way off” (PCR Tr.75-76).

Charter recorded the durations of the phone céflsrently than the outside
carriers, as the two used a different amount afsl{dr.1541). In formatting the initial
records, Charter’s equipment did not take into antthe missing digits in the durations
(Tr.1541). After Ms. Herbert found the errors, sae the records through “probably 12
times after that,” using other equipment, to make $ was correct (Tr.1540-
42,1553;PCRTr.75-6).
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She testified at a pre-trial deposition that she waable to determine how the
program that she used to format the new recordsmetied the duration of the phone
calls from the outside carriers (PCRTr.77). She alao unable to determine why some
of the durations after being reformatted becamgdomand some became shorter
(PCRTr.77-8,79).

After Ms. Herbert reformatted the outside carriglata, she opined that the
“yellow” calls likely went to voicemail, becauseetiduration of the “yellow” calls
provided by the other carriers were virtually tlaene as the duration of the preceding
calls that went into voicemail (Tr. 1534-37,1553).

Based on the above, Ms. Herbert was not shownwue aaufficient understanding
of the outside carriers’ methods or computer systemicorrect” or interpret the data
regarding the durations of the “yellow” incomindlsa Overall, her testimony indicated
that: she believed that the data from the outsétgers was initially formatted
improperly because the durations looked “way dffsed on the result not appearing
correct to her, she ran the outside carriers’ thataugh, using a newer computer
program; the result then looked correct to hehagdurations of the “yellow” incoming
calls then matched the preceding calls, which wecerded by Charter and went into
voicemail (PCRTr.75-79).

However, the law required Ms. Herbert to have samderstanding or
information of the computer program that could bedito correctly interpret the outside
carriers’ data. She could not simply run the al#giarriers’ data through using a
different computer program until she got what appedo her to be the correct result.
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Rather, per this Court’s decision@ach, LLC, suprashe was required to have
familiarity with the outside carriers’ practice hé&could then use the correct computer
program, according to the outside carriers’ pragtio correctly interpret the outside
carriers’ data.

Counsel’s failure to object to Ms. Herbert's tesimg (regarding her changes in
the durations of the “yellow” calls and her opinithiat those calls went into voicemail)
fell short of reasonableness under prevailing mitmal norms Strickland 466U.S. at
687.

Leonard was prejudiced. The State adduced evideibe “corrected” durations
of the “yellow” calls and Ms. Herbert’s opinion thfave of the “yellow” calls that
occurred after Leonard left town, went into voicdirend one had a duration of “0,” to
show that the victims did not answer any call afteonard left town (because they had
been killed). During closing argument, the prosecteminded the jury that Ms. Herbert
testified that those incoming calls, occurring mfteonard left town, went into voicemail
(Tr.1743). This evidence was critical, becausecthrdested issue in the case was
whether the victims were alive after Leonard left
(Tr.1732,1734,1735,1748,1773,1779). But for colimsailure to object to Ms.
Herbert's testimony and opinion, as set forth abtivere is a reasonable probability of a
different outcome of the trial.

In addition, counsel’s failure to object to Ms. Hert's testimony and opinion
about the “yellow” calls resulted in a substantiaprivation of Leonard’s right to a fair
trial, because the State used Ms. Herbert's testynag proof that the “yellow” calls
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incoming after Leonard left town went into voicemaBut as set forth above, Ms.
Herbert was not qualified to interpret the outsideriers’ data, and the jury should not
have been permitted to consider her opinion reggrttie outside carriers’ data.

Based on the above, the hearing court’s findingsMs. Herbert’s training and
experience qualified her to offer opinions on thegtters contained in the records, was
clearly erroneous (PCRL.F.342-43). In additioth@igh Ms. Herbert conceded at trial
that she could not know for sure whether the aafiee picked up, the jury still heard and
considered her “expert” opinion that the “yellowdlls occurring after Leonard left town
went into voicemail (PCRL.F.342-43).

Conclusion, Parts 1 and 2

In State v. Danielsl79S.W.3d273(Mo.App.,W.D.2005), Daniels assetied the
trial court improperly allowed the state to presgositive test results obtained when the
police sprayed luminol in areas of his house amg.dd. at 280. The luminol testing
was only scientifically valid as a preliminary téstshow that blood may be present and
was not scientifically conclusive, and no confirgniiests for the presence of blood were
presented at trialld. Yet, despite the acknowledgements of the crireastechnicians
that luminol is only a preliminary test, both teahans were allowed to opine that the
positive luminol test results indicated that blawals presentld. at 284. The
introduction of the luminol tests without corrobtva test results implied to the jury that
the victim’s blood was present at the locationgetsld. In closing, the prosecutor
encouraged the jury to rely on the presumptivetpasiuminol tests as proof for the
presence of bloodld. at 285. The Court of Appeals reversed and witddé t
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“Introduction of the positive luminol tests werdeared to effectively prove the presence
of human blood without first conducting-aye hearing to determine whether such
evidence satisfied therye test and constituted an abuse of discretion ama trat
prejudiced Mr. Daniels.”ld. at 284.

Likewise, in the case at bar, the jury was encceatag rely on the phone records
as proof that: 1) the records proved calls notenadd 2) there was no incoming call to
Angela’s landline, which was picked up, after Lemhieft town. Yet those inferences
could not be reasonably drawn from the recordstla@vidence presented. Leonard
respectfully requests that this Court reverse ais/ictions and remand the case for a

new trial.

115

149 Nd 21:2) - Z1ozZ ‘80 Aely - Mnoo awaldng - paji4 Ajjeaiuctpalg



ARGUMENT Il

The motion court clearly erred in denying a hearingon Appellant’s claim that
counsel was ineffective for failing to adduce, thragh cross-examination of State
witnesses, favorable evidence from the phone recagdincluding evidence: 1) to
impeach Betty Byers’ testimony that Perry Taylor wa at her home on Thanksgiving
and told her that Appellant confessed; 2) that thes was a phone call to Southwest
Airlines on November 23, 2004 (and calls attributale to the victims were made after
that); and 3) that, according to Charter’s recordsof the victims’ landline, there was
no call to or from Appellant from October 17 -Novenber 5, a twenty-day period of
time, because this denied Appellant due processfar trial, effective assistance of
counsel, and subjected him to cruel and unusual pushment, U.S. Const.,
Amends.5,6,8,14; Mo. Const., Art. I, Secs.10,18(2], and Rule 29.15(h), in that the
amended motion alleged facts, not conclusions, thantitled Appellant to relief,
namely that counsel unreasonably failed to adducevelence favorable to the
defense, which prejudiced Appellant, in that the eldence would have impeached
Byers’ testimony and would have shown that inferenes the State drew from the
phone records were not warranted.

In the amended motion, Leonard alleged that coumaslineffective for failing to
adduce through cross-examination of the State'sesges (Cathy Herbert, Dan Jensen,
and Betty Byers) favorable evidence from the avdaldelephone records, including
evidence: 1) to impeach Betty Byers’ testimonyt tharry was at her home on
Thanksgiving (November 25) and told her that Ledranfessed; 2) that there was a
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phone call to Southwest Airlines from the victinemdline on November 23 (and calls
attributable to Angela were made after that); anth&t, according to Charter’s records
of the victims’ landline, there was no call to oorh Leonard from October 17 (the date
that the Charter records began) through Novembaitwenty-day period of time
(PCRL.F.74-85).

The motion court denied a hearing on the clainmglifig that Leonard was not
prejudiced (PCRL.F.335-37). As to the first sulmpoihe court also determined that trial
counsel impeached Ms. Byers about the timing ofyPefirst phone calls to her and that
Ms. Byers stated that the calls were one or twe geippr to Thanksgiving
(Tr.1085;PCRL.F.336). Ms. Byers was confident gta first learned of the murders on
Thanksgiving, November 25, from Perry (Tr.1082,1,0835RL.F.336).

As to the second subpoint, the court also deteminiinat the phone call to
Southwest Airlines on November 23 could show thiaipawas planned before the
homicides but could also show that the call wasointemplation of the murders
(PCRL.F.336). Without testimony of who made thk @ad why, the fact that a call was
made is speculative about the purpose of the B&IRL.F.336).

As to the third subpoint, the court also found thatlack of any phone calls
between the victims’ and Leonard’s phone numbeanaarlier period of time would not
show whether Leonard and Angela called each otber bther phones (PCRL.F.337).

Thus, no inference could be drawn from such evidédRCRL.F.337).
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Standard of Review

This Court reviews the motion court’s findings ammhclusions for clear error.
Morrow v. State21S.W.3d819,822(Mo.banc2000); Rule29.15(k). rigslare clearly
erroneous if, after reviewing the entire records tourt is left with the definite and firm
impression that a mistake has been m&dgte v. Taylqr929S.W.2d209(Mo.banc1996).

A motion court must hold an evidentiary hearinfllif the movant cites facts, not
conclusions that, if true, would entitle him toie€&l (2) the factual allegations are not
refuted by the record; and (3) the matters compthof prejudiced the movanWVilkes v.
State 82S5.W.3d925,929(Mo.banc2002); Rule29.15(h).

Subpoint 1

During trial, the State adduced evidence that Lebtad Perry that he had
committed the murders (Tr.854-84,891,1034-42,S186B). Perry denied that, and he
denied telling Betty Byers, his former girlfriertiat Leonard had confessed to him
(Tr.854-84,903). When asked about whether he ghentight at Ms. Byers’ home after
he got back to St. Louis in late November 2004r\Pestified that it was possible that he
spent one night at Ms. Byers’ home the weekena &ftanksgiving but that when he
first got back to St. Louis, he spent the nightismtruck (Tr.866-68). He did not recall
spending the night at Ms. Byers’ home on Thanksgi\November 25) (Tr.874).

The State called Ms. Byers to testify regardingduwartact with Perry, and she
testified as follows: She dated Perry in 2004X07.7). Her home number was 314-868-
6744, and her cell number was 314-973-5740 (Tr..OZ® November 24, she received
a call from Perry, and Perry eventually told hexttbeonard had killed the victims
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(Tr.1078-80). Perry arrived in St. Louis on Thagiking (November 25) (Tr.108G}.

He came to her home on Thanksgiving and had dwitarher that night (Tr.1081).
Perry again told her that Leonard confessed (Td.4€8. At some point, she and Perry
were sitting in her bedroom and Leonard calledyRevho asked Leonard why he was
still at the victims’ home (Tr.1082-83).

During cross-examination, defense counsel broughthat Ms. Byers had
previously testified at a deposition that the ftrste that Perry told her that Leonard had
confessed was when Perry was at her home on Thamg@Tr.1089).

Subsequently, in his amended motion, Leonard alléigat before trial, trial
counsel deposed Ms. Byers, who testified that Pamiyed at her home at approximately
1:30 p.m. on Thanksgiving and that he was therrighit and spent the night
(ByersDepo.Tr.33-34;PCRL.F.76). Leonard also &ethat counsel had Perry’s cell
phone records, which reflected that Perry called By®rs’ home or cell number at the

following times on Thanksgiving: 2:31-2:35 p.m.38-8:40 p.m.; 8:50 p.m.; and 9:46

1 The parties entered into a stipulation that tlwemds of Perry’s employer, Gainey
Transportation, showed that Perry’s truck was ex$h Louis area from 3:45 p.m. on
November 25 through 1:07 p.m. on November 30 (B5126). If Perry spent the next
night, November 26, with Ms. Byers, it would noveamade sense that Perry allegedly
asked Leonard why he was still at the victims’ hpaselLeonard flew out of town the

morning of November 26 (Tr.1288).
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p.m. (St.Ex.223, pp.5-6;Tr.1412;PCRL.F.76-77). Téeords also reflected that Perry
called Ms. Byers’ cell the next morning at 9:02 a(8t.Ex.223,p.6;PCRL.F.77).

Leonard alleged that given Ms. Byers'’ trial testimpit was necessary for counsel
to cross-examine her regarding her depositionntesty as to when Perry was at her
home on Thanksgiving (or initially ask her, becasise may have continued to claim that
Perry was there from approximately 1:30 p.m. onnKkisgiving until the next day) and
then point out that Perry’s cell phone records gebatherwise (PCRL.F.77). The phone
records supported Perry’s testimony that he dicspenhd the night with Ms. Byers on
Thanksgiving and Perry’s denial that he then magestatements to her that Leonard
had confessed (and that Leonard specifically said#s still in the victims’ house and
had turned on the air-conditioning) (PCRL.F.77)héké Ms. Byers’ and Perry’s
testimony was inconsistent, the jury would necelyshave had to determine which of
the two was telling the truth (unless it disregartiee testimony of both) (PCRL.F.77).

As such, counsel had an obligation to inform thg,jthrough the available phone
records, that Perry called Ms. Byers on four dédfgroccasions during the late afternoon
and evening of Thanksgiving—if he was at her homste testified, why would he call
her? (PCRL.F.77-78).

The above allegations were not refuted by the ceaad properly alleged a basis
for relief. The failure to adequately cross-exagnim impeach a State’s witness can
constitute a basis for ineffective assistance ohsel. Barnum v. States2S.W.3d604,

607-08(Mo.App.,W.D.2001)Black v. State151S.W.3d49,51(Mo.banc2004).
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In Black v. StateMr. Black appealed the denial of his Rule 29.1&ian and
asserted that his counsel was ineffective forrfgito cross-examine and impeach four
witnesses with their prior inconsistent statemefdsat 51. At the trial of the case, the
State presented testimony that Mr. Black delibekgteor to stabbing the victim, by
following the victim’s truck, approaching the tryakaching in through the window, and
stabbing the victim one timdd. at 52-53. Mr. Black’s defense theory was thatlide
not deliberate and that he stabbed the victim #fi@wvictim got out of the truck and tried
to hit him with a beer bottleld. at 53. This Court found that the prior inconsiste
statements of three of the witnesses would havpasted the defensdd. at 53. The
Court also determined that another key State’sasgrcould have been impeached
regarding the time that the victim and the witnesgan drinking alcohol and that this
would have gone to impeach the witness’s abilitag¢ourately perceive the events and
would have supported the defense claim that thiewviwvas belligerentld. at 54. The
Court then concluded:

The evidence defense counsel failed to offer het@aok relate to a matter

so fully and properly proved by other testimonyt@take it out of the areas

of serious dispute. To the contrary, the impeaglewvidence focused on

the very root of the matter in controversy. Theftered evidence,

admissible both for impeachment and as substaatikence, went to a

central, controverted issue on which the jury fecuduring deliberations.

If believed by the jury, there is a reasonable phility that the outcome of

the trial would have been different. Accordinglyis Court determines that
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counsel’s ineffectiveness was so prejudicial asnermine this Court’s

confidence in the outcome of the trial.

Id. at 56-58 (internal quotations and citations orditte

Likewise, in the case at bar, Perry’s statementsiigbeonard’s alleged confession
were a controverted issue in the case. The SadleldMs. Byers to adduce evidence of
prior, inconsistent statements of Perry about Lediralleged confession. The defense
had available evidence, i.e. Perry’s cell phonends, which would have cast doubt on
Ms. Byers’ testimony and would have supported Petgstimony. Counsel’s failure to
adduce that evidence through the cross-examinafiMs. Byers (and point out the
phone calls from Perry to Ms. Byers through thénssny of the Sprint records
custodian) fell below the standard of care thaasonably competent attorney would
exercise under similar circumstancé&rickland 466U.S. at 687.

Leonard also alleged in the amended motion thatdseprejudiced (PCRL.F.80).
Impeaching Ms. Byers with Perry’s phone records arasther basis to attack her
testimony (PCRL.F.80). Defense counsel pointedabtrial that Ms. Byers had earlier
under oath said that Perry first told her of Learsconfession at her home on
Thanksgiving (when she testified at trial that tllescussed it before Thanksgiving over
the phone) (PCRL.F.80). The phone records, whdwshat Perry was not at her home
on Thanksgiving, was another basis to demonstnateMs. Byers was not recalling the
events accurately (PCRL.F.80). This would have daabt on her testimony regarding
Leonard’s alleged confession (PCRL.F.80). Butclmunsel’'s omission, there is a
reasonable probability of a different outcome @& tjuilt phase (PCRL.F.80).
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The motion court clearly erred in determining tbatinsel adequately impeached

Ms. Byers and that Leonard was not prejudiced lmwnsel’s failure to confront Ms.

Byers with the phone records showing that Perrieddier several times on

Thanksgiving (PCRL.F.335-37). Leonard respectftdiguests that this Court reverse the
motion court’s decision and remand the case faaaentiary hearing on this claim.

Subpoint 2

During the trial, the State adduced evidence agdedt that Angela’s last call with
Gerjuan was on November 24 at 12:22 a.m. for apmately six minutes (Tr.1524-25).
The State theorized that Angela was killed shdhéreafter and adduced evidence that
Leonard flew out of St. Louis on Southwest AirlirmsNovember 26 (Tr.1287). The
State adduced evidence that the only outgoing fraltls Angela’s landline on November
25 were to Valerie Burke, Perry Taylor, and Soutsiwérlines (Tr.1528-29). As such,
the evidence indicated that Leonard called Southiienes to get flight information on
November 25 and then left the next day, and theqmator argued that Leonard, and not
Angela, made those outgoing calls (Tr.1742)

During trial, the defense brought out through B&ysers’ testimony that Leonard
flew in and out of St. Louis frequently (Tr.1089)}90rhe defense also adduced evidence
from Elizabeth Williams that she had driven Leontrdhe airport on prior occasions
(Tr.1259-60). Leonard’s defense included that lgaving town on November 26 was
not unusual (Tr.1089-90,1748,1773).

Subsequently in the amended motion, Leonard alldggidcounsel should have
cross-examined Cathy Herbert, Charter’s recordodien, and adduced from the

123

149 Nd 21:2) - Z1ozZ ‘80 Aely - Mnoo awaldng - paji4 Ajjeaiuctpalg



available Charter records, that there was a aathfAngela’s landline to Southwest
Airlines on November 23 at 2:25 p.m. (and callslaitable to Angela were made after
that) (PCRL.F.80-82;St.Ex.220). Leonard alleget this demonstrated that he was
already gathering information from Southwest Aiein prior to the time that the State
argued that the victims were killed (PCRL.F.81).

The above allegations were not refuted by the cbaad properly alleged a basis
for relief. The failure to adduce evidence, whiebuts the State’s theory of guilt and
creates a favorable inference for the defenseccoastitute a basis for ineffective
assistance of counseColeman v. State256S.W.3d151(Mo.App.,W.D.2008).

In Coleman v. Statehe defendant argued on appeal from a burglamyiction
that his trial attorney was ineffective for failing adduce evidence of his preexisting foot
injury. Id. at 156. The Court of Appeals held that eviderfdd® preexisting injury:
would have rebutted the State’s theory that themtdnt could not run because he hurt
himself kicking in the door of the home (which wdme by the first burglar); and would
have supported an inference that the defendanhatathe second burglar, who was seen
running by an eyewitnessd. at 156. The Court held that counsel was inefiedior
failing to adduce evidence of the preexisting fiopiry and further found prejudice,
because the evidence supported Mr. Coleman’s detbias he was not one of the
burglars and the evidence of guilt was not overwingy. Id. at 157-58.

Likewise, in the case at bar, evidence that a pleailevas made to Southwest
Airlines on November 23 would have rebutted thaée&aheory, which included that:
Leonard and Angela got into a fight during the laitght of November 23 or early
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morning hours of November 24; Leonard killed thetimis; Leonard looked for a way to
get out of town on November 24 and 25; and Leofeftdown on November 26
(Tr.1734-35,1742). The evidence also created arédole inference for the defense,
which included that Leonard traveled often and seais not unusual for him to leave
town on the 26— this evidence would have shown that someone f&agela’s number
was already calling for flight information on Novber 23 (Tr.1089-90,1748,1773).
Counsel’s failure to adduce this favorable eviddetlédoelow the standard of care that a
reasonably competent attorney would exercise usidglar circumstancesStrickland v.
Washingtonsupra

Leonard also alleged in the amended motion thatdseprejudiced (PCRL.F.81-
82). Leonard alleged that the evidence suppohtedi¢fense theory that the fact that he
called Southwest on November 25 and then flew 6&t.0_ouis on November 26 was
not proof that he had committed the crimes (PCRI1R2). Rather, the records showed
an earlier phone call to Southwest Airlines on Nober 23 (PCRL.F.81-82;St.
Ex.220,p.26f2 But for counsel’s omission, there is a reasonphi®ability of a

different outcome of the guilt phase of the trRCRL.F.82).

22 The parties had stipulated to the subscribersdtpus telephone numbers and that
Southwest Airlines’ telephone number was 800-43829L.F.1103-05). A review of
Charter’s records for Angela’s landline shows atgoung call made to that number on

November 23 (St.Ex.220,p.26).
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Based on the above, the motion court clearly a@rretétermining that Leonard
was not prejudiced because the evidence was spigeudad the phone call to Southwest
Airlines on November 23 could also show that tHewas in contemplation of the
murders (PCRL.F.336-37). Leonard respectfully esggithat this Court reverse the
motion court’s decision and remand the case faaaentiary hearing on this claim.

Subpoint 3

During the trial, the State adduced the followinglence: State’s Exhibit 232
was a bar graph showing outgoing calls from Leosarell phone to Angela’s landline
from November 20 through December 6 (Tr.1429). rélweas only one outgoing call
from Leonard’s cell phone to Angela’s landline, @hdt occurred on November 22
(Tr.1429). There were no phone calls at all froeohard’s cell phone to Angela’s
landline after November 23 (Tr.1429-31). The Steted that evidence to argue that
Leonard did not attempt to call the victims aftenddmber 26 because he knew that they
were dead (Tr.802,810-11,1429-31,1735).

Subsequently, in the amended motion, Leonard all#ggt counsel should have
cross-examined Cathy Herbert and adduced evidéateaccording to Charter’s records
of Angela’s landline, there was no call to or frbeonard’s cell phone from October 17
through November 5, a twenty-day period of time RR(-.82-85;St.Ex.220, pp.1-9).
Specifically, Leonard alleged that counsel had Aaigdandline records, which (for the
first full day) began on October 17 (PCRL.F.82;3t20). Counsel also had
information from Gerjuan’s deposition and Angelegdendar that Leonard would leave
town for long periods of time and not call Angélafact, counsel unsuccessfully
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attempted to elicit that deposition testimony aakiedar at trial (PCRL.F.83;Tr.1637-
8;GerjuanDepo.Tr. 29-30). Defense counsel wardeadictit the calendar and Gerjuan’s
testimony to counter the State’s evidence thatiatethat Leonard did not call after he
left on November 26 because he knew the victimewead (PCRL.F.83;Tr.163%).
Counsel failed to adduce evidence that Chartecsros of Angela’s landline showed an
earlier, twenty-day period of time, where there wasecord of phone contact between
Leonard’s cell number and Angela’s landline (PCR&FSt.Ex.220).

The above allegations were not refuted by the ceaad properly alleged a basis
for relief. The failure to adduce evidence, whiebuts the State’s theory of guilt and
creates a favorable inference for the defensecaoastitute a basis for ineffective
assistance of counseColeman v. Statesupra 256S.W.3d at 156-58.

As in theColemancase, evidence that there was no record of tefepbontact
between Leonard and Angela, on a prior occasioa farenty-day period of time, would
have rebutted the State’s argument that Leonarddatidall Angela after he left St. Louis

because he knew she was dead. Counsel’s failaddiace this favorable evidence,

23 Leonard’s direct appeal counsel raised an isstigeinlirect appeal that the trial court
erred in excluding Gerjuan’s testimony and Angetaendar entries that Leonard was
often away for days without calling Angela, andt@iourt held that Gerjuan’s testimony
and the calendar entries were inadmissible heaiState v. Taylor298S.W.3d482,498

(Mo.banc2009).
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which was at their fingertips, fell below the stardiof care that a reasonably competent
attorney would exercise under similar circumstan@&isickland supra

Leonard also alleged in the amended motion thatdseprejudiced (PCRL.F.84-
85) Specifically, Leonard alleged that the prosecurged the jury to believe it was
unusual for Leonard to be away from Angela withzalting and his failure to call
showed consciousness of guilt — he knew that Angakdead: “[Leonard’s] connection
to Angela Rowe ends on the'23Why isn’t he calling her? He’s calling his widot.
There’s no one to call back to, ladies and genttertieey’'re gone” (PCRL.F.84-
85;Tr.1735). Counsel possessed evidence to réfigargument but failed to adduce it
(PCRL.F.85). But for counsel’'s omission, thera i2asonable probability of a different
outcome of the guilt phase of the trial (PCRL.F.85)

Based on the above, the motion court clearly arretétermining that Leonard
was not prejudiced because the evidence wouldhoot shat Leonard and Angela called
each other from other phones (PCRL.F.337). Leorespectfully requests that this
Court reverse the motion court’s decision and radriae case for an evidentiary hearing

on this claim.
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ARGUMENT IV

The motion court clearly erred in denying a hearing onAppellant’s claim that
counsel was ineffective for failing to object to:1) the prosecutor’s statement during
voir dire that the panel members could have a leatowards the death penalty where
children were killed; and 2) the prosecutor’s closig argument that the phone
records did not support Gerjuan’s testimony that sle spoke with Angela on
November 28, because this denied Appellant due press, a fair trial, effective
assistance of counsel, the right to a fair and impaal jury, and subjected him to
cruel and unusual punishment, U.S. Const., Amends&8,14; Mo. Const., Art. |,
Secs.10,18(a),21, and Rule 29.15(h), in that the anmdled motion alleged facts, not
conclusions, that entitled Appellant to relief, narely that: 1) the prosecutor’s
statement during voir dire misstated the law; and 2the prosecutor’s closing
argument commented on evidence that had been excled at the State’s request.
The motion also properly alleged prejudice, in thathe prosecutor’s improper
comments resulted in a substantial deprivation of Apellant’s right to a fair trial.

Subpoint 1

During the voir dire proceedings, the prosecutstrircted the veniremembers
during the second small panel, that a mother anthinee children were killed and then,
a short time later, stated that it did not mattéine veniremembers had leanings toward
the death penalty or life without parole as therappate punishment, as long as they
were able to keep an open mind (Tr.229). Durirgftlurth small group, the prosecutor
instructed a veniremember, who initially stated gta& could not consider life without
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parole “if three little kids were killed,” that “# okay to have a lean [toward death]”
(Tr.295-300). And during the eighth small groupe prosecutor instructed a
veniremember, who indicated that, where three oérldvere killed, it would be difficult
for him to consider life without parole, that leagitowards a particular sentence was
okay, so long as he could keep an open mind (T+6459 Veniremembers Raymond
Hartgraver and Arthur Pruett, who heard the prosetsuinstruction during the small-
group voir dire, served on the jury (Tr.216,280Lt8E;1070).

Subsequently, Leonard alleged that counsel wageitafe for failing to object to
the prosecutor’s statements to the veniremembatstttvas okay to lean towards a
particular punishment based on a fact of the dasdhat three children were killed
(PCRL.F.100-01). The motion court denied the claitthout a hearing, finding that the
statement was a correct statement of the law becarsremembers, who lean towards
one particular punishment, are not disqualifiethéfy can consider both punishments,
citing State v. Ramse$64S.W.2d320,336(Mo.banc1993) (PCRL.F.340-41).

Standard of Review

This Court must review the motion court’s findirfgs clear error.See
Point/Argument Ill,Morrow v. State21S.W.3d819,822(Mo.banc2000); Rule29.15().
motion court must hold an evidentiary hearing )ftfie movant cites facts, not
conclusions that, if true, would entitle him toie€&l (2) the factual allegations are not
refuted by the record; and (3) the matters compthof prejudiced the movantilkes v.

State 82S.W.3d925,929(Mo.banc2002); Rule29.15(h).
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The Amended Motion Alleged a Basis for Relief

In the Amended Motion, Leonard specifically alledbdt the prosecutor misstated
the law during voir dire and cited the relevanttipms of the transcript (PCRL.F.100-01).

Contrary to the motion court’s findings, Leonardaaproperly alleged a basis for
relief. Counsel can be ineffective for failingdbject. Kenner v. Stater09S.W.2d
536,539(Mo.App.,E.D.1986Butler v. State108S.W.3d18,27(Mo.App.,W.D.2003);
State v. Storey901S.W.2d886,890(Mo.banc1995). Failing to obgeat constitute
ineffective assistance of counsel if it resulted isubstantial deprivation of the accused’s
right to a fair trial. Schnelle v. Stajd 03S.W.3d165,176(Mo.App.,W.D.2003).

In addition, counsel can be ineffective in juryestion. Presley v. State/50
S.W.2d602,608(Mo.App.,S.D.1988) (counsel ineffeefior failing to challenge for cause
a juror who said he would be partial to the Statedise of his experience as a victim of
a crime);State v. McKeeB26S.W.2d26,28-29(Mo.App.,W.D.1992) (counselfeetive
for failing to challenge for cause jurors who adaettthey would hold it against the
defendant if he did not testifyJames v. Stat22 S.W.3d 302,307-
308(Mo.App.,W.D.2007) (counsel ineffective for fad to challenge a juror who
indicated that she would draw a negative inferdram a defendant’s failure to testify);
White v. State290S.W.3d162,166-167(Mo.App.,E.D.2009) (counseffective for
failing to strike a juror who stated that he contit be fair to the defendantpee also
Winn v. State871S.W.2d756,763(Tx.App.1993) (counsel ineffexfior conducting

inadequate voir dire, asking most venirepersong atiéw questions and asking most,
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“any reason you could not be fair?” The cursorysgieaing resulted from a lack of
preparation).

A defendant is entitled to a fair and impartialjut).S. Const. Amends. VI, XIV;
Mo. Const., Art.I,Sec.18(aBtate v. Clark981S.W.2d143,146(Mo.banc1998). A case
involving a child victim can implicate personal ¥iand disqualify prospective jurors.
State v. Clark981S.W.2d at 14¢iting State v. Wacaser94S.W.2d190(Mo.banc
1990). “The trial court must strike for cause p@dtive jurors when they exhibit
prejudicial bias because the victim is a chil&tate v. Clark, supra, citing State v.
Wacasey 794S.W.2d at 191-93.

In Wacasey the defendant asserted that the trial court catachreversible error

in overruling her challenge for cause to two vemieenbers.ld. at 191. One of the

members, Mr. Beavers, indicated a bias and sthtgdecause the case involved a child

victim, he would have a tendency to lean towardsdibath penaltyld. at 192. This
Court held that the challenge for cause to Beasteosild have been sustained: “He had
formed an opinion on the matter of punishment ageqio assurance that he would be
likely to change his opinion. The opinion was bhased on rumonsut on facts which
would necessarily be brought out in evidenchl. at 192-3(italics added)See also State
v. Ervin 835S5.W.2d905,914(Mo.banc1992) (“To qualify asrajyj, the venireperson
must be able to enter upon that service with am oped, free from bias and
prejudice.”); Section 494.470,RSM02000 (No perstim\was formed an opinion
concerning the matter or any material fact in coversy that may influence his or her
judgment shall be sworn as a juror.).
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Based on the above case law, it was a misstatevhém law to inform the
veniremembers that it was okay to have a lean tswire death penalty or a particular
punishment, where the case involved three childiémdersigned counsel acknowledges
that this Court has previously held that a triait@roperly denied a defense strike for
cause where a juror indicated that he leaned tottrdeath penalty but could vote for
either punishmentState v. Ramse$64S.W.2d320,336(Mo.banc1993). However, in the
case at bar, the prospective jurors were tolditiveas acceptable to lean towards the
death penaltgiven a specific fact of the case, i.e., that troleédren were killed
(Tr.229,295-300,459-61). While the law permitsigf to have a lean towards the death
penalty generally in cases of murder (as long eguttor will realistically consider both
punishments), the law does not permit a juror tbiased towards death due to a
particular fact or non-statutory aggravator presetie case State v. Clark, supra; State
v. Wacaser, supra.

As such, the prosecutor misstated the law, and dreloproperly asserted a basis
for relief (PCRL.F.100-01). A prosecutor may naka arguments contrary to, or
misstating, the law or the instructionState v. Blakebur859S.W.2d170,174
(Mo.App.,W.D.1993). Counsel’s failure to objectth® prosecutor’s misstatement of the
law during small-group voir dire fell below the stiard of care that a reasonably
competent attorney would exercise under similaouciistancesStrickland v.
Washington466U.S.668,687(1984).

Leonard also properly alleged in the amended mdhiahhe was prejudiced
(PCRL.F.100-01,110). But for counsel’'s omissidre is a reasonable probability of a
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different outcome of the guilt phase of the trRCRL.F.110). The prosecutor’s
misstatement of law resulted in a substantial daefion of Leonard’s right to a fair trial
(PCRL.F.94).

Based on the above, the motion court clearly amretibtermining that the
challenged statement was a correct statement ¢hwhéPCRL.F.340-41). Leonard
respectfully requests that this Court reverse théan court’s decision and remand the
case for an evidentiary hearing on this claim.

Subpoint 2

During trial, the defense adduced evidence thatefaig sister, Gerjuan, told the

police that she received a phone call from Angel&ovember 28 at 3:00 or 4:00 a.m.

(which was after Leonard left town on November @&)R.Depo60-61,73-74). Gerjuan’s

Sprint cell phone records did not show all incomzagls but showed that Gerjuan called
the Amoco at 4:36 a.m. on November 28 (St.Ex.232Z)p. Gerjuan testified at a
deposition that she spoke to Angela at approxima&€l0 or 4:00 a.m. and Angela said
that she was at the Amoco pay phone (G.R.Depo6lB6a4;Tr.1652-53,1655-57,1663-
65).

The State knew that a record existed corrobordbiaglleged call between
Angela and Gerjuan on November 28. However, thnauearsay objection, the State
prevented the jury from learning that when Angg@ake with Gerjuan on November 28,
Angela was at a pay phone at an Amoco station §52455). The excluded testimony
would have tied the November 28 call listed in Gan's phone records to Angela. Yet,
during closing, the State argued that no recorstediof phone calls between Gerjuan
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and Angela after November 24, since no calls shaygedn Angela’siome phone
records (Tr.1524-5,1746-47,1773-75).

Subsequently, Leonard alleged in the Amended Mdtiahcounsel were
ineffective in failing to object to the prosecuwclosing argument that no record existed
of any phone call between Gerjuan and Angela aftarember 24, since no such call
showed up on Charter’s records of Angela’s landiP@RL.F.95-97f* The motion
court denied the claim without a hearing, findihgttthe prosecutor’'s argument was not
objectionable, and Leonard was not prejudiced bex#he jury heard Gerjuan’s
deposition testimony that she spoke to Angela ae@nard left the St. Louis area
(PCRL.F.338-41).

Standard of Review

This Court must review the motion court’s findirfgs clear error.See
Point/Argument Ill,Morrow, 21S.W.3d at 822; Rule29.15(kA motion court must hold

an evidentiary hearing if (1) the movant cites $aabt conclusions that, if true, would

?*|n the direct appeal, this Court reviewed an arguroballenging these comments by
the prosecutor and found “[i]t was not plain etimallow these statementsState v.
Taylor, 298S.W.3d482,510(Mo.banc2009). Because the pppte standard of
prejudice in a post-conviction proceeding is low&mn the prejudice required when an
issue is raised as plain error in the direct apfizedk v. Stat€8S.W.3d418,427-
428(Mo.banc2002), this Court’s opinion in the dirappeal does not preclude

consideration of this issue in this appeal.
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entitle him to relief; (2) the factual allegatioae not refuted by the record; and (3) the
matters complained of prejudiced the movamilkes 82S.W.3d at 929;Rule29.15(h).

The Amended Motion Alleged a Basis for Relief

In the Amended Motion, Leonard specifically alledkdt during closing
argument, the prosecutor improperly commented efuded evidence and cited the
relevant portions of the transcript (PCRL.F.95-9Zpntrary to the motion court’s
findings, Leonard also properly alleged a basigétief. Counsel can be ineffective for
failing to object. Kenner v. Statesupra,709S.W.2d at 53®Butler v. Statesupra,
108S.W.3d at 27State v. Storeysupra,901S.W.2d at 901. Failing to object can
constitute ineffective assistance of counselnédulted in a substantial deprivation of the
accused’s right to a fair trialSchnelle v. Statsuprg 103S.W.3d at 176.

In addition, while counsel has wide latitude insthm, his argument must not go
beyond the evidence presented, misstate the ewdenmntroduce irrelevant and
prejudicial matters State v. Rust949S.W.2d251,256(Mo.App.,S.D.1997). Further,
Missouri courts have recognized that it is errardgrosecutor to “comment on or refer
to evidence or testimony that the court has exdlid8tate v. Hammond§51S.W.2d
537,539(Mo.App.,E.D.1983) (Even though state hatt@g case and review was for
plain error, reversal was warranted by state’s @kt referring to evidence court had
excluded);See also State v. WeigeS.W.3d198,199-200,204(Mo.App.,W.D.
2000)(State’s comments on excluded evidence waterifional and deliberate”

misstatements, warranting reversal even under plaor analysis).
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Based on the above, the prosecutor’'s argumentwm@a®per. The prosecutor
knew that Gerjuan had testified that she spokertgefa on the phone at Amoco, rather
than on Angela’s home phone, because the prosesatable to successfully keep out
that testimony. The prosecutor, by arguing thar@h’s records of Angela’s landline
proved that there was no such call, took unfaiatkge of the evidence that he was able
to exclude and misled the jury. Counsel’s failir®bject to the prosecutor’s improper
argument fell below the standard of care that ageably competent attorney would
exercise under similar circumstancé&trickland 466U.S. at 687.

Leonard also properly alleged in the amended madhahhe was prejudiced
(PCRL.F.95-97). But for counsel’s omission, thisra reasonable probability of a
different outcome of the guilt phase of the trRCRL.F.110). The prosecutor’s
improper closing remarks resulted in a substadeakivation of Leonard’s right to a fair
trial (PCRL.F.94).

Based on the above, the motion court clearly amretibtermining that the
prosecutor’'s argument was not objectionable andLenard was not prejudiced
(PCRL.F.338-41). Leonard respectfully requeststtiia Court reverse the motion

court’s decision and remand the case for an eviagrtiearing on this claim.
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CONCLUSION

Based on Arguments | and Il, Appellant respectfufiguests that the Court vacate
the convictions and death sentences and remaruwh#ieefor a new trial. Based on
Arguments Ill and 1V, Appellant respectfully reqtethat the Court reverse the motion
court’s denial of relief without a hearing and rerddhe case for an evidentiary hearing.
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